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IN THE HIGH COURT OF SOUTH AFRICA

(GAUTENG LOCAL DIVISION, JOHANNESBURG)

CASE NUMBER: 2023-133335

In the matter between:

DANIEL K. SHUMBA Applicant
And

MASTER OF THE HIGH COURT: JOHANNESBURG Respondent
SMM HOLDINGS (PRIVATE) LIMITED Intervening Party
In re:

SMM HOLDINGS (PRIVATE) LIMITED Applicant
And

MUTUMWA DZIVA MAWERE Respondent

INTERVENING PARTY’S ANSWERING AFFIDAVIT

I, the undersigned,

RUMBIDZAI MATAMBO

do hereby make oath and state that:
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| am a major female practicing attorney and partner practicing under the name and
style of “Dube Manikai Hwacha Attorneys” (DMH) at its principal place of business

situated at DMH House, 4 Fleetwood, Road, Alexandra Park, Harare.

| depose to this answering affidavit on behalf of the Intervening Party, SMM Holdings
(Private) Limited (SMM). SMM is a company under reconstruction pursuant to a
reconstruction order and decree dated 6 September 2004 and promulgated under

General Notice 45A of 2004, which is attached hereto as annexure “AA1”.

DMH are the Zimbabwean attorneys of record of SMM and in that role, they have
been involved in the affairs of SMM, since 2004 including in various litigation in South

Africa. | have been involved in the various litigation since about 2007.

Save where the contrary is stated or appears from the context, the facts contained
herein fall within my personal knowledge and are, to the best of my knowledge and

belief, both true and correct.

On 18 December 2023, | became aware that Daniel Kuzozvirava Shumba
(Applicant) had instituted an urgent application under the above case number and

set the application down for 11h00 on Thursday, 21 December 2023.

Because SMM was not notified of the application timeously, SMM was not able to

comply with the time periods for opposition set out in the notice of motion.

Be that as it may, SMM acted immediately and served and filed a notice of opposition,

at about 16h00 on 18 December 2023.

This affidavit has therefore been prepared under extremely urgent circumstances in

order to place the necessary facts before this honourable Court before the hearing of
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the matter on 21 December 2023. SMM reserves the right to request this honoruable
Court for leave to supplement this affidavit in the event that it is necessary or desirable

to do so.

| have read the founding affidavit deposed to by the Applicant. All allegations in the
founding affidavit deposed to by the Applicant are denied unless expressly admitted

herein.

The Applicant makes out no case whatsoever for the relief sought in the notice of
motion. | address this more fully below, but there is not sufficient time available for

SMM to reply to the allegations contained therein ad seriatim.

| deal with the content of the founding papers as follows:

11.1 | address the Applicant’s failure to join SMM and certain individuals at D&t
Trust as parties in this application and the intervention of SMM in terms of Rule

12 of the Uniform Rules of Court;

11.2 | deal with the Applicant's failure to set out how he is an interested party in the

proceedings being intervened against;

11.3 | then deal with the lack of urgency of the application in terms of Rule 6(12)(b)

of the Uniform Rules of Court;

11.4 For context, | set out a brief chronology of the lengthy history of this matter
spanning almost 20 years and leading up to the institution of this urgent

application;

11.5 | deal with the Applicant’s failure to make out any case in this matter;



11.6 Lastly, | deal with costs.

NON-JOINDER AND INTERVENTION OF SMM IN THE URGENT APPLICATION

12.

13.

The Applicant cites only the Master of the High Court (Master) as a respondent in the

urgent application. He has failed to cite SMM or the Trustees as parties.

SMM has a direct and substantial interest in the urgent application. This appears from

the following:

13.1 On 15 November 2016, SMM brought an application for the sequestration of

one Mutumwa Dziva Mawere (Mawere) under case number 40602/2016;

13.2 While the notice of motion is vague, it is clear that the relief sought in
paragraphs 2.1 to 2.5 of the notice of motion is directed at undermining the
court orders secured by SMM against Mawere and his associates over almost

20 years;

13.3 This includes (i) an order in terms of section 424 of the Companies Act, 1973
directing, inter alia, Mawere to pay SMM some R18 million plus interest and
costs and (ii) the sequestration order granted in favour of SMM against

Mawere after he failed to make payment thereof;

13.4 The Applicant, in fact, refers to SMM by name over 70 times in the founding

affidavit;
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He states in paragraph 6 that this application pertains to the status of SMM as

a juristic person, and more specifically under paragraph 6 (b) (1), that:

“

. | aim to prevent SMM Holdings (SMM) from continuing debt

collection activities.”

As such, SMM has a direct and substantial interest in the relief sought and

ought to have been joined as a party in the urgent application;

The Applicant failed to join SMM as a party, which constitutes a material non-

joinder and a procedural irregularity; and

The Applicant’s motives in this regard are questionable, given the long history

of litigation between the parties and the aforesaid facts.

In addition, the Trustees have a direct and substantial interest in the urgent

application. This appears from the following:

14.1

14.2

14.3

Theodore van den Heever (Van den Heever) and Coralie Bickmore
(Bickmore), the Trustees, were appointed by the Master as co-trustees in the
insolvent estate of Mawere. A copy of the notice of appointment is annexed as

“‘AA27;

The Applicant refers to Van den Heever by name in paragraphs 18, 19 and 39

of the founding affidavit;

Given the aforesaid, both the Trustees have a direct and substantial interest
in the relief sought and ought to have been joined as a party in the urgent

application;



9

14.4 The Applicant failed to join the Trustees as parties in the application, which

constitutes a material non-joinder.

15. In the circumstances:

15.1 the relief sought cannot be granted in the absence of joining both SMM,

Trustees and the other proven creditors, the IDC and ABSA;

15.2 application will be made by SMM at the hearing of this application in terms of
Rule 12 of the Uniform Rules of Court for SMM to be permitted to intervene as
a party in this application. A notice of motion in this regard will be filed with this

affidavit.

THE APPLICANT IS NOT AN INTERESTED PARTY

16. The Applicant sets out in the founding affidavit that he is a "distinguished
businessman and politician". He then goes on in the remainder of his affidavit in an

endeavour to make out a case for the relief he seeks.

17.  Firstly, as stated above, the interdict sought under paragraph 2.1 of the notice of
motion relates to the execution of an Order that was granted against Mawere, and in
favour of SMM. The Applicant makes no submissions whatsoever regarding his
interest in what he has termed “debt collection proceedings” against Mawere or how
the continuance of the debt collection proceedings against him would cause

irreparable and sufficient harm to the Applicant.

18.  Secondly, | submit that the Applicant has no interest in SMM either.

19.  Moreover, the submissions made by the Applicant in his founding affidavit are

hearsay evidence, as he is effectively purporting to be a mouthpiece of Mawere.

9
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Interestingly, whilst this is the norm in affidavits, | note that the Applicant does not
state that the contents of his founding affidavit fall within his personal knowledge.
Instead, he simply asserts at paragraph 3 of his affidavit that the contents of his
affidavit are true and correct. | submit that this wording must have been intentional,
because the contents of the Applicant’s application do not fall within his personal
knowledge, nor does he rely on any confirmatory affidavits deposed to by others. |
submit that on this basis, the Applicant cannot assert that the contents of his founding
affidavit are true and correct, when they relate to information that does not fall within

his personal knowledge.

20. In the circumstances, | submit that the Applicant has no interest in these proceedings,

and the application falls to be dismissed on this basis alone.

LACK OF URGENCY

21. The Applicant served his notice of motion on SMM’s legal representatives by
electronic mail at 11h29 on Monday, 18 December 2023. The notice of motion called
upon SMM to file a notice of intention to oppose by 12h00 on that day (18 December
2023), followed by an answering affidavit by 16h00 on Tuesday, 19 December 2023.
| have already explained the extremely urgent circumstances under which this
affidavit was prepared, and SMM’s inability to comply with the extremely truncated

time periods.

22.  The Applicant makes out no case whatsoever for the granting of urgent relief.

23.  He also does not make out any case for the extremely urgent basis upon which the
Applicant has approached this honourable Court and without any justification as to

why the urgent application is brought on a date other than what | am advised is the

10
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usual urgent court day, a Tuesday, and furthermore, why the application is being

brought while the Court is in recess.

The Applicant purports to make out a case for urgency, or refers to urgency, under

the following paragraphs of his founding affidavit:

24.1 Paragraph 18;

24.2 Paragraph 19 (0);

24.3 Paragraphs 61 to 68;

24.4 Paragraphs 69 to 89.

Paragraph 61 highlights the absurdity in the Applicant’s pursuit of urgent relief.
Therein he states that the urgency he contends for relates to the ‘“irreversible harm
posed to the constitution and the rule of law.” Not only is this incorrect, but this does

not justify the launching of this urgent application.

There are specific bald references to the harm that the Applicant contends may befall
Mawere himself. As stated under the relevant section above, the Applicant has not

made out a case for his interest in the affairs of Mawere.

Even if the honourable Court was to be persuaded that the Applicant may somehow
be a mouthpiece for Mawere’s alleged harm (which | dispute), at the heart of the
Applicant’s case is the sequestration order that was granted against Mawere and in

favour of SMM.

11
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The provisional sequestration order was granted more than 8 months ago, on
15 March 2023, by her Ladyship Madam Justice Fisher (Fisher J), with a return date

of 8 May 2023. A copy is attached hereto as annexure “AA3”.

The provisional order was served on Mawere on 20 and 22 March 2023, and 4 May

2023, as appears from annexure “AA4” hereto.

After service of the provisional sequestration order, and on Saturday, 6 May 2023,
shortly before the return date of 8 May 2023, Mawere served an application for leave
to appeal the provisional sequestration order. The application for leave was

dismissed with costs on 15 May 2023.

In the meantime, on 8 May 2023, his Lordship Mr Justice Strydom granted a final

order sequestrating Mawere. A copy of that order is attached as annexure “AA5”.

The final sequestration order was served on Mawere on 11 May 2023, as appears

from annexure “AA6” hereto.

In addition, on 8 May 2023, Mawere brought an application to stay the sequestration
proceedings, pending the outcome of an application instituted under case number
2022-045016. No case number was reflected on this application. SMM nevertheless
delivered an answering affidavit on 19 May 2023 but Mawere has failed to prosecute

the matter since such date.

Mawere then applied for the rescission of the sequestration order on 16 May 2023
under the above case number. Again, he has taken no action to advance that
application since SMM filed opposing papers. In fact, SMM has demanded that
Mawere deliver his heads of argument so that the rescission application can be set

down and dismissed but he has failed to do so. A copy of SMM'’s demand is annexed

12
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as “AA7”. Still, Mawere has not delivered heads of argument so that the rescission

application can be heard.

A first creditors meeting in the sequestration proceedings was held on 7 August 2023
and the second creditors meeting was held on 11 September 2023. SMM is a proven

creditor in the estate based on a judgment debt.

Despite the aforesaid, Mawere chose not to bring this application and waited until
November 2023, in the last week of court term for 2023, to institute an application on
an extremely urgent basis under case number 2023-123899. He has also failed to
prosecute the rescission application expeditiously and is intentionally delaying the

hearing thereof.

The upshot of the above submissions is that not only has Mawere himself failed to
timeously pursue any legal remedies that he may have had (which | do not admit),
but even if it is argued that the Applicant has legal standing to bring this application

(which | dispute as stated above):

37.1 He has made out no case for this matter to be heard urgently; and

37.2 Any urgency that may be found to exist (which | do not admit) is self-created.

Last but not least, in addition to lack of urgency, with reference to paragraph 21
above, | am advised and accordingly submit that the Applicant’s conduct is contrary
to the directive issued by the office of the Deputy Judge President on 4 October 2021

regarding the urgent motion Court, including but not limited to the following:

38.1 The Applicant has not set down the matter on a Tuesday, nor did he explain

why the matter warrants such extreme urgency such that he could not do so;

13
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38.2 The Applicant prescribed unrealistic time frames for answering affidavits and

having regard to the facts of the matter, there was no justification for this; and

38.3 The Applicant’s founding affidavit was not prepared in a manner suitable to be
adjudicated urgently. It is unnecessarily lengthy, and the submissions made
are not succinct. This is the typical “waffling affidavit” that the Deputy Judge

President referred to under paragraph 12 of his directive.

39. | submit that this honourable Court should not come to the Applicant’s aid on an
urgent basis in this application, and that the matter should accordingly be struck off

the Court roll, with punitive costs.

BRIEF CHRONOLOGY

40. | do not want to burden this honourable Court with the detailed facts relating to the
history of this matter. However, it is necessary for me to set out a brief chronology of
events in South Africa from 2004 in order for the context of this application to be

understood.

41. On 3 May 2004, Mawere caused an urgent application to be brought by Petter Trading
(Pty) Ltd (Petter) against SMM and Southern Asbestos Sales (Pty) Ltd (SAS) in this
honourable Court under case number 04/01496, for payment of R74,872,468.49 plus
interest. The application was based on a cession agreement purportedly dated in

2003.

42. The cession agreement was a fraudulent document as it was not legitimately
concluded between the parties and although it purported to having been signed in
2003, it was actually signed on 28 April 2004, a week before the urgent application

was brought. The application was not opposed by SMM as the founding papers were

14
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not served on it. An order was issued against SAS in terms of the application on

6 May 2004 by his Lordship Mr Justice van Oosten.

It subsequently came to SMM’s attention that these (fraudulent) proceedings had
been instituted. On 7 October 2004, SMM launched an urgent rescission application
against Petter under case number 04/10496. SMM sought the rescission and setting

aside of the order granted by his Lordship Mr Justice van Oosten in urgent court.

The basis of the rescission application was, inter alia, that the urgent application
papers were never served on SMM and that the reason for the procurement of the
court order was merely to complete the fraudulent scheme in terms of which SMM’s
foreign exchange earnings were channelled to Petter on the basis of the fraudulent
cession agreement. The rescission application was initially opposed. The application
was argued on 29 November 2004 before his Lordship Mr Acting Justice Joubert. He

granted the rescission and ordered costs to be costs in the cause.

After obtaining the rescission order on 29 November 2004, SMM delivered an
answering affidavit to the main application under case number 2004/10496. Neither
SAS, nor Petter (both then under the control of Mawere), ever filed a replying affidavit

and the matter was not pursued.

On 2 February 2004 and under case number 2005/20057, SMM launched an
application for the final winding-up of SAS. The application was based on SAS’
indebtedness to SMM arising from asbestos products which had been delivered to

SAS and sold through it to customers.

SAS opposed the winding-up application. SAS’ main grounds of opposition were that

the legislation underpinning SMM'’s authority to prosecute the application was

15
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unconstitutional and therefore unenforceable in the Republic of South Africa and that

the application for winding-up constituted an abuse of process.

It was alleged by SAS and confirmed by Mawere in a confirmatory affidavit to the

answering affidavit that:

48.1 the application was an attempt by the Zimbabwean government to victimise

and ostracise Mawere;

48.2 the reconstruction order and reconstruction legislation was nothing more than
the unlawful expropriation of assets by the Zimbabwean government, without

compensation;

48.3 no other company in Zimbabwe had been placed under and “the measures
adopted by the Zimbabwean executor were designed to unlawfully assume

control of SMM’s interests”.

The application was argued in full before his Lordship Mr Acting Justice Epstein
(Epstein AJ) on 1 June 2005 and a final winding-up order was granted. In his
judgment, Epstein AJ dismissed all the defences raised by SAS. He specifically dealt
with and dismissed the alleged defence that SMM was not authorised to bring the
application. The judgment has been reported as SMM Holdings (Private) Limited v

Southern Asbestos Sales (Pty) Limited 2005 (4) All SA 584 (W).

On 7 April 2006, almost a year after the final winding-up order was granted, Mawere
and another Parmanathan Mariemuthu (Mariemuthu) caused a rescission action to
be issued under case number 2006/7836 on behalf of SAS. They sought the
rescission and setting aside of the order placing SAS under final liquidation, as well

as the setting aside of the appointment of the liquidators and costs against the

16
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Administrator and SMM. The defendants cited included SMM, the Administrator and
the liquidators of SAS. SMM defended the action which was set down for hearing on
4 October 2007. After two days of trial and Mariemuthu giving evidence, the action

was withdrawn and Mariemuthu tendered payment of costs personally.

On 9 June 2006, Mr Norman Klein, Ms Y Seckle-Marupeng, Mr T Motsepe and Ms D
Lindup were appointed as final liquidators in the estate of SAS. The first meeting of
creditors in the estate of SAS was held on 4 November 2005 and no claims were

proved at the first meeting.

On 14 September 2006, a second meeting of creditors was held. Mawere and

Mariemuthu proved claims in the estate on behalf of various companies.

The following day, SMM brought an urgent application under case number
2006/20467 for an order reviewing and setting aside the decision of the Master to

admit claims brought by Mawere and Mariemuthu.

The review application was argued fully and on 14 November 2005, his Lordship Mr
Acting Justice Wepener (as he then was) (Wepener AJ) rejected the argument
regarding a lack of the Administrator's authority and reviewed and set aside the
admission of the claims and granted costs including the costs of two counsel against
the companies on whose behalf Mawere acted. A copy of this judgment in this
application will be made available to the Court at the hearing of this application.
Mawere and Mariemuthu then caused an application for leave to appeal to be brought
in respect of the judgment by Wepener AJ. This application for leave to appeal was

fully argued and dismissed by Wepener AJ.

17
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On 18 September 2006, SMM brought an action against SAS for the proving of its
claim. On 17 July 2007, SMM obtained a default judgment against SAS for
rectification of the agreement and payment of the amount of US $13,308,150.27,
South African R4,515,367.48 and Canadian $628,071.84, which constituted SMM’s
main claim against SAS. The default judgment was granted after the liquidators of

SAS withdrew the bare denial plea that they had entered in defence of the claim.

Mawere also brought a constitutional challenge under case number 9367/07, which
was dismissed with costs. Mawere's application for leave to appeal was also
dismissed with costs. A copy of the judgment in the constitutional challenge will be

made available to the Court at the hearing of this application.

On 13 September 2006, SMM issued summons against Mawere in this honourable
Court under case number 20235/06 for payment of R18,043,374.21. SMM’s claim
against Mawere was based on section 424 of the Companies Act, 1973. The facts in
the action related to facts which arose during April and May 2004, when the purported
cession agreement was signed, and urgent application proceedings were instituted
at the instance of Mawere. Various trial dates were requested but Mawere, on a
number of occasions, had the trial postponed. Mawere tried everything possible to
engineer postponements and on Monday, 10 September 2012, when the matter was
placed on the roll again for trial before his Lordship Mr Justice Willis (as he then was)

(Willis J), Mawere again attempted to have the matter postponed.

One of the strategies that Mawere attempted to employ to have the matter postponed
was to, on the day prior to the set down of the trial on 6 September 2012, deliver a
supplementary discovery affidavit enclosing 110 pages of newly discovered

documents.

18
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The trial commenced before Willis J on Monday, 10 September 2012. Mawere
pursued numerous further underhanded tactics in an attempt to have the trial
postponed but all his attempts to derail the proceedings failed. The trial ultimately

proceeded and after hearing evidence, was argued on 18 September 2012.

Willis J gave judgment in favour of SMM at the end of September 2012. The judgment
is annexed hereto as annexure “AA8”. The judgment has been reported as SMM
Holdings (Private) Limited v Mawere 2012 SACLR 480 (GSP) and is damning of

Mawere and his conduct.

Mawere applied for leave to appeal the judgment of Willis J, which was unsuccessful.
He thereafter applied for further leave to appeal to the Supreme Court of Appeal and
to the Constitutional Court. Both of these applications for leave to appeal were

unsuccessful.

Mawere then brought an application for rescission of the order granted by his Willis
J. This application was also unsuccessful. | annex the judgment by his Lordship Mr

Justice Makume dismissing his application for rescission as annexure “AA9”.

Still, Mawere failed to comply with the order of Willis J.

In 2016, SMM brought an application for the sequestration of Mawere's estate under
the above case number. In its founding affidavit in the sequestration application, SMM
makes out a clear case for the sequestration of Mawere's estate based upon the

unpaid judgment debt in the 424 action of R18,043,374.21 plus interest and costs.

Mawere filed a lengthy answering affidavit. In the answering affidavit, he does not
deal at all with the merits of the sequestration application. The facts in that regard

therefore stand uncontroverted.

19
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66. SMM proceeded with the application for the sequestration of Mawere's estate. SMM
filed heads of argument and a practice note but despite numerous requests, Mawere

refused to file heads of argument.

67. On 30 January 2023, his Lordship Mr Justice Vally granted an order compelling the
Mawere to file heads of argument, failing which his defence in the sequestration
application would be struck out. Mawere refused to file heads and his defence was

consequently struck.

68.  On 15 March 2023, Fisher J then granted a provisional order sequestrating Mawere's

estate. The final order was granted on 8 May 2023.

FAILURE TO MAKE OUT ANY CASE

69. The misleading and sometimes nonsensical allegations made in the founding affidavit
are broad-sweeping and suffer from a lack of particularity that renders the affidavit
entirely deficient and incapable of making out any case in support of the relief sought

in the notice of motion.

70.  With particular reference to the Order sought under paragraph 2.1 of the notice of
motion for an interdict, the Applicant has neither addressed nor satisfied the

requirements for the grant of an interdict.

71.  The same goes for the remainder of the relief sought: the Applicant’s bald statements

simply do not support the relief sought by him.

72.  The Applicant should accordingly fail.

20
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COSTS

73. | submit that a punitive costs order is warranted.

74.  The Applicant has brought the application without citing crucial respondents as

parties.

75.  He has brought the application on an extremely urgent basis, during Court recess,

without any justification in respect thereof.

76. The Applicant's bald allegations are misleading and nonsensical. No case
whatsoever is made out for the relief sought. He seeks costs of two counsel in the
matter but there is no evidence in the affidavit of him having taken legal advice. The

application is entirely unmeritorious.

77.  The urgent application is an abuse of court process, similar to Mawere's previous
conduct in this honourable Court (as appears from the brief chronology set out

above).

78.  This is an application that should never have been instituted, let alone on an urgent
basis. The conduct of the Applicant warrants censure and a punitive costs order.
Argument will be addressed to the honourable Court on this issue at the hearing of

this matter.

79. | submit that in these circumstances, a punitive costs order on an attorney-client scale

is warranted.

WHEREFORE the Intervening Party prays for an order in terms of the notice of motion
attached hereto for the intervention application, and an order dismissing the urgent

application with costs on an attorney-client scale, alternatively, party and party scale.

21
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RUMBIDZAI MATAMBO

Sworn and signed before me by the deponent who indicated that she has read this affidavit,
understands the contents thereof and that it is true and correct; that she has no objection to
taking the prescribed oath and deems it binding on her conscience. This affidavit was signed
and sworn to before me at on this the day of DECEMBER 2023
and the Regulations contained in Government Notice R1258 of 21 July 1972, as amended,
have been complied with.

COMMISSIONER OF OATHS
Full names:

Occupation:

Address:

Tel:
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. ible to, the administrator;
and
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{ghts of the creditors of the company, to ralse money in any
way without the mvhority of shareholders fr the perpose of
the reconstruction of the company.
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Minister of Justics, Legal and
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SERTIFIKAAT VAN AANSTELLING VAN *VOORLOPIGE KURATOR(S) / KURATOR(S)
CERTIFICATE OF APPOINTMENT OF *PROVISIONAL-TFRUSTEE(S) / TRUSTEE(S)

No: G291/2023

Hierby word gesertifiseer dat/
This is to certify that THEODOR WILHELM VAN DEN HEEVER & CARALIE BICKMORE

D & D TRUST
PO BOX 904
FLORIDA HILLS

1716

aangestel word as *Voorlopige-Kurator(s) / Kurator(s) van die insolvente boedel van:
is / are appointed *Provisional-Trustee(s) / Trustee(s) of the insolvent estate of

MUTUMWA DZIVA MAWERE: 1D NO : 600111 1602 5083

wat op Bevel van die Hooggeregshof van Suid-Afrika ( «Afdeling_I» Afdeling ), gedateer die «Dagl» dag van
«Maand» «Jaar» *yoorlopiggesekwestreer / gesekwestreer is, met die magte en bevoegdhede s00s uiteengesit in die
Insolvensiewet, 1936 (Wet 24 van 1936).

Which was placed under *W&H&%ﬁw sequestration by Order of the Iligh Court of South Africa
( GAUTENG DIVISION, JOHANNESBURG), dated the 08™ day of MAY 2023 with the powers and authority as
set out in the insolvency Act, 1936 (Act 24 0f 1936 )

MEESTER VAN DIE SUID-G
AUTEN
HOOGGEREGSHOF o
GONTSE CHABA
Asnistant Master

=\ e ot - 2023 -08- 10
Asst. Meester van die Hooggeregshof i JOHANNEEBURG
Asst. Master of the High Court MASTER oF Dare Steppibnitisientpel

HIGH couRT

(SOUTH GAUTENG * Afdeling / Division)
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DEPARTMENT OF JUSTICE AND s WP

i e,

CONSTITUTIONAL DEVELOPMENT § 4{})
Tel No. : (011) 429 8025 Office of the Master of the High Court
Fax No. : 66 MARSHALL STREET
E — Mail : PTjebane@justice.gov.zd HOLLARD BUILDING
Enquiries : Mr Peter Tjebane Private Bag x 05
My Ref : G291/2023 Johannesburg
Your Ref : TW VD HEEVER 2000
D & T TRUST (PTY) LTD R =

= TGTER VAN DIE SUID-GAUTEN
PO BOX 904 ‘ Ttﬁo\g‘safmmmsuaﬁ
FLORIDA HILLS " GOWTSE GHABA
1716 Assistant Muster

2023 -08- 10

Sirs/Madam

JOHANNESBURG i
MASTER OF THE snUTH GAUTENG
ON/INSOLMENTESIN L

RE: CLOSE-CORPO RATIHON-COMPANY N HOLHRA
MUTUMWA DZIVAMAWERE
The certificate of previstenet appointment attached.

e

ot

g

The *second/general meeting will be held before the Master JHB unless it is shown to my
satisfaction that it can be more conveniently held elsewhere. The date and hour of the meeting must
be arranged with the presiding officer and be held within tree months from the date of appointment,
unless extension of time has been granted.

I

A Provisienat *Trustee/Liquidator must investigate the assets of the *Estate/Company and report the
value thereof within one month of appointment.

|

The attention of the Liquidator is drawn to the provisions of section 400 (1) and (2); 402 (d) and (g);
421 (1) (a)-(d), (2) and (8) of Act 61 of 1973.

—Close-Corporations:—
Ww&mﬂﬁeﬁ&e@sﬁﬂ%‘“ HWM e
WWWGWW 400-(1)(a)and400-2)-of Aet-61-0£1973.

Yours Faithfully
Ej/'\-n__..-”a— <)

A_s_;t-._ﬁa;;-lef of the S_ou-lT'l_Gauteng.}_iigh Court )
Johannesburg
Insolvency Groups
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, JOHANNESBURG)

CASE NO. 4

JOHANNESBURG: WEDNESDAY, 15 MARCH 2023
BEFORE THE HONOURABLE JUDGE FISHER
In the matter between:

SMM HOLDINGS (PRIVATE) LIMITED . Applicant

and ) '

| 273 43 15 |
MUTUMWA DZIVA MAWERE Respondent

|

GLD-JHEB-013

(DOB: 11 January 1960)
(Identity number: 6001116025083)

(Marital Status: Single)

ORDER

Having considered the papers filed of record, having heard counsel, and having considered the

matter, the following order is made:

1 The Respondent’s estate is placed under provisional sequestration.

&

The Respondent is called upon to advance the reasons, if any, why the court should not

T
order final sequestration of the said estate on the gday of MAXO.?B at 10HOO or so

soon thereafter as the matter may be heard.

000-3
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3 The costs of the application shall be costs in the administration of the Respondent’s

insolvent estate.

BY ORDER OF THE COURT

—
.

-

Counsel for t_he.&ppl'iiiiﬁnt: . Bothma, SC: bothma@law.co.za; 083 284 7267
__A&toﬁgj for the applicant: DLA Piper South Africa (RF) Inc., Kirsty Simpson:

Kirsty.Simpson@dlapiper.com; 084 504 3919.

l 2023 -03- 15

000-4
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, JOHANNESBURG)

CASE NO: 40602/16

In the matter between:

SMM HOLDINGS (PRIVATE) LIMITED Applicant
and,
MUTUMWA DZIVA MAWERE Respondent

(DOB: 11 JANUARY 1960)
(Identity number: 6001116025083)

(Marital Status: Single)

COMPLIANCE AFFIDAVIT

I, the undersigned,
NICOLE SENTOO

do hereby state under oath that:

1 I am an adult female candidate attorney at DLA Piper South Africa (RF) Inc
(DLA), situated at 6th Floor, 61 Katherine Street, Sandown, Sandton,

Johannesburg. DLA are the attorneys of record for the Applicant in this matter.

)&I/Lfl

Error! Reference source not found. | UKM/126224382.1 2 8
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The facts contained in this affidavit are within my personal knowledge unless
otherwise indicated and are to the best of my knowledge and belief both true

and correct,

Service on the Respondent

3

On 22 March 2023, the Sheriff attempted to serve a copy of the provisional
sequestration order under the above case number (Order), on the Respondent
at his last known place of employment, 325 Rivonia Boulevard, Sandown,
Sandton. The Sheriff served a copy of the Order on the Receptionist, Andrew
Beta after the nature and contents of the document was explained to him. The
Sheriff was informed that Andrew Beta was charged at the Respondent's place
of employment in lieu of the temporary absence of the Respondent. A copy of

the return of service in this regard is attached hereto marked “CA1".

On 20 and 22 March 2023, the Sheriff attended at the Respondent's residential
address, 62 Cambridge Road, Bryanston, Johannesburg (Residence), to serve
a copy of the Order on the Respondent. The Residence was found vacant on

both dates. A copy of the return of service in this regard is attached hereto

marked “CA2".

On 4 May 2023, the Sheriff again attended at the Respondent's place of
employment to serve a copy of the Order on the Respondent. The Order was
again served on the receptionist, Andrew Beta. A copy of the return of service

is attached hereto marked “CA3".

During my telephone call with the Sheriff on the same day, | was informed that

the Respondent does not attend at his place of employment on a daily basis

UKM/126224382.1
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and sometimes, is away for over a month. The Sheriff informed me further that
he was informed that any documentation received for the Respondent is

immediately scanned in and emailed to the Respondent.

On 4 May 2023, the Sheriff also attended at the Respondent’s Residence. The
Respondent was not present at the Residence at the time. The Sheriff affixed
a copy of the Order to the main entrance to the premises. A copy of the return

of service is attached hereto marked “CA4".

In any event, the Respondent is aware of the Order. In the Respondent'’s letter
dated 30 March 2023, the Respondent refers to the “sequestration judgment”

at paragraph 5 of the letter. The letter is attached hereto, marked “CA5".

The Applicant and the Respondent have been involved in litigation against each
other for the past 19 years, since about September 2004. The Respondent has,
in the last year, instituted applications against the Applicant and when doing so
has served the applications by way of email using the email address

mdmawere1@gmail.com. On 4 May 2023 at 12H00, | sent the Order to the

Respondent using this same email address. | annex a copy of the email with

the Order attached hereto, as annexure “"CA6".

| submit that the Respondent has received proper notice of the return date for

the hearing of the sequestration.

Service on the Respondent’s employees

11

On 20 and 22 March 2023, the Sheriff attended at the Residence to serve a
copy of the Order on the Respondent's employee's, namely Rhoda Khumalo

(Khumalo) and Precious, whose surname is unknown (Precious). The

UKM/126224382.1

30
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Residence was found vacant on both dates. Upon conducting a diligent search,
the Sheriff was unable to locate the two employees to serve on them personally.

A copy of the returns of service are attached hereto marked “CA7” and “CA8",

On 4 May 2023, the Sheriff again attended at the Residence to serve a copy of
the Order on the Respondent's employees. The Residence was vacant and
locked. The Sheriff could not gain access thereto and therefore he affixed the
Order to the main entrance to the Residence. Copies of the returns of service

are attached hereto marked “CA9” and “CA10".

Service on the South African Revenue Service (SARS)

13

14

On 23 March 2023, the Sheriff served the Order on SARS, at its head office

situated at 299 Bronkhorst Street, Nieuw Muckleneuk, Pretoria.

The Sheriff found the premises locked and affixed a copy of the Order to the

door. The return of service is attached hereto marked “CA11",

Lodgement with the Master

15

16

On 20 and 22 March 2023, the Sheriff lodged a copy of the Order and with the
Master of the High Court, Johannesburg, situated at the Hollard Building, 66
Marshall Street, Johannesburg. A copy of the return of service in this regard is

attached hereto marked "CA12”.

In light of the aforegoing, | respectfully submit that the Applicant has duly

complied with the provisions of section 11(2A) of the Insolvency Act, No. 24 of

1936.

UKM/126224382.1
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NIJ%Z-ME'SHAIL SENTOO

The deponent has acknowledged that she knows and understands the contents of this

affidavit, which was signed and sworn before me at_Sy- sl ___on this the 24

day of May 2023, the regulations contained in the Government Notice no. R1258 of
21 July 1972, as amended, and Government Notice no. R1648 of 19 August 1997, as

amended having been complied with.

.
i I0jg 1954968
COMMISSIONER OF OATHS
| SOUTH AFRICAN FOLICE SERVICE | _
COMMUNITY SERVICE Full Names: 4""/“‘“ Sonet

Capacity: C2+ / 7273 s A

04 MAY 2023 Ny
Address: 4 Allee RanJ, O £

STRAND
AMAPOLISA OMZANTSHI AFRICA

UKM/126224382.1 |5 32 L
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IN THE HIGH COURT OF SOUTH AFRICA 33

(GAUTENG LOCAL DIVISION, JOHANNESBURG) O'bg,_ T
Case No.  40602/16
In the matter between:
SMM HOLDINGS (PRIVATE ) LIMITED
Applicant
and
MUTUMWA DZIVA MAWERE
Respondent
and
RETURN: SERVICE OF ORDER
IT IS HEREBRY CERTIFIED:

That on 22 March 2023 at 14h21 at 1ST FLOOR, AHS BUILDING, 32 RIVONIA BOULEVARD,
SANDOWN, SANDTON being the place of employment of the Respondent a copy of the ORDER was served
to ANDREW BETA- RECEPTIONIST after the original document was displayed and the nature and contents
thereof was explained to him. ANDREW BETA apparently not less than sixteen years of age and apparently in
charge at the Respondent's place of employment, accepted service in the temporary absence of the Respondent.
Rule 4(1)(a)(iii).

Court Date: 08 May 2023

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Déscription Tarifl OTY Amount [Description Tariff OTY Amount
COLLECTION AT OFFICE 6.00 1 6.00
Service 71.00 I 71.00
Faxemail 20.00 | 20.00
Registralion & Return 65.00 l 65.00
Travelling, 6.00 50 300.00
Urgent Service 670.68 1 670.68
TO: THE REGISTRAR OF THE HIGH COURT, JOHANNESBUR( 201 reted e .00
5 2 v (}é Sub-total 1,132.68
/; VAT 169.90
( N Total 1,302.58
Account No,: DI12941
. MR C RYNEVELDT - DEPUTY SHERIFF
TO: DLA PIPER SOUTH AFRICA (RF) INC, (C( (Properly appointed in terms of Section 6(1) of the Sherif’s Act No. 90/1986)
6TH FLOOR Sigued at Sandton on 23/03/23
61 KATHERINE STREET My Reference: 2023/00/03028.00 / OPRI
SANDTON Sheriff Sandton South - F R Moeletsi
2196 P O BOX 67 HALFWAYHOUSE 1685
, Tel: 087 330 0969 Email: accounts@sheriffsand/y 0f1n7s —
Your Reference: N VAN ONSELEN Standard Bank Ace No,: 012 801 747 DX-127 le@lﬂ]rg 33 ﬁ'\ft’"
l

N ) |VAT No/BTW Nr.: 4390216432
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, J OHANNESBURG)

CASE NO. 4060246

JOHANNESBURG: WEDNESDAY, 15 MARCH 2023
BEFORE THE HONOURABLE JUDGE FISHER

In the maiter between: : e i

| ] A

I : H K
SMM HOLDINGS (PRIVATE) LIMITED Applicant
. Pramsdes Do, X400 CT RS |
and
2023 -03- 15
MUTUMWA DZIVA MAWLERE i Respondent
Gl -JHB-03

(DOB: 11 January 1960)

e i P e

(Marital Status: Single)

ORDER

Having considered the papers filed of record, having heard counsel, and having considered the

matter, the following order is made;

1. The Respondent’s estate is placed under provisional sequestration.
2. The Respondent is called upon to advance the reasons, if any, why the court should not
- - &ty ot 17A
order final sequestration of the said estate on the © day of 023 at IS0

soon thereafter as the matter may be heard.

1
Ao L
004 3 4f~
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3. The costs of the application shall be costs in the administration of the Respondent’s

insolvent estate,

BY ORDER OF THE COURT

Counse] for_t_hg,amgi]ﬁl_t: L., Bothma, SC: boﬂnna@law.co.za; 083 284 7267
. AHoriieys for the _applicant: DLA Piper South Afiica (RF) Inc., Kirsty Simpson:

Kirsty.Simpson@dlapiper.com; 084 504 3919,

Pl A

2023 -03- 15 |

1]
' GLO-JNI-013 |

004-10 £/
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In the High Court of South Africa ; ' . |
(Gauteng Local Division) 004-20A2
5 Case No, 40602/16

In the matter between: o !
SMM HOLDINGS (PRIVATE) LIMITEL
Plaintiff
and
MUTUMWA DZIVA MAWER]
Respondent

RETURN: NON-SERVICE OF COURT ORDER DATED 15 MARCH 2023

IT ISHEREBY CERTIFIED:

That on 23 March 2023after various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as the Respondent could not be found. The
premises are constantly locked and it could not be ascertained whether the Respondent still resides there, The
occupier does not react to any written messages left for him to contact our office, Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10h50 - Attempt - No answer.

22 March 2023 at 07h30 - Attempt - No answer.
REMARK(S):
Kindly note that I could not determine who or if anybody is staying here,

SHERIFF CHARGESfEXPENSE_S: (You may require that this account be taxed and vouched before payment)

Descripfion Tarifl OTY Amount |Description Tarifl OTY Amount
Altempted Service 6350 3 190.50
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 65.00 1 65.00
Collection 12.50 I 12,50
Datn 16.50 1 16.50
Daocument returned 12,00 1 12,00
Travelling, 600 16 96.00 .
TO: Registrar Johannesbur ﬁ Zero rated items 0.00
g - Z Sub-total 412,00
VAT 61.80
Vi 7 Total 473.80
[ Account No.: MDLA PIPER ) e ﬂ g
TO: DLA PIPER SOUTH AFRICA IN CORPORA (ProperlyAippointed in terms of Section 6(1) of (he Sheriff's Act No. 90/1986)
PRIVATE BAG X1 Signed nt Sandtan on 24/03/23
BENMORE My Reference: 2022/00/18188.00 / JH
Sheriff Sandton Novth - K I Mphahlele I .
2010 P.0. Box 1572 Randburg 2125 004-27 36@1;“/\
' Tel: 011 326 3170 Fax: 086 613 0853
Y, : o
our Refersnce: VAN ONSELEN Standard Bank Ace No: 002965984 y
N VAT No/BTW Nr. 4760264160 A

ol
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In the High Court of South Africa , ‘
(Gauteng Local Division) Q04'2'1
. Case No. 40602/16
In the matter between: :
SMM HOLDINGS (PRIVATE) LIMITEL

Plaintiff
:md
MUTUMWA DZIVA MAWERJ

Respondent

RETURN: NON-SERVICE OF COURT ORDER DATED 15 MARCH 2023

IT IS HEREBY CERTIFIED:

That on 23 March 2023afier various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as the Respondent could not be found. The
premises are constantly locked and it could not be ascertained whether the Respondent still resides there, The
occupier does not react to any written messages left for him to contact our office, Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10hS0 - Attempt - No answer,
22 March 2023 at 07h30 - Attempt - No answer,
REMARK(S):
Kindly note that I could not determine who or if anybody is staying here,

SHERIFF CHARGES/EXPENSES: (You may requite that this account be taxed and vouched before payment)

Description Tarifi QTY Amount [Description Tarifi QTY Amount
Attempted Service 63.50 3 190.50
Phota Copies / E-mail printed 650 3 19.50
Regisiration & Return 65.00 | 65.00
!Colfcclinn 12.50 I 12.50
Data 16.50 1 16.50
[Document returned 12.00 ! 12.00
Travelling, 600 16 96.00 ——
|T0: Registrar Johannesbur V/ Zero rated items 0.00
£ B o D Sub-fotal 412,00
VAT 61.80
‘ ' Total  473.80
- Account No.: MDLA PIPER ) =
. IPER & A Mr R Gjé - Deputy Sheriff
O: DLA PIPER SOUTH AFRICA INCORI ORA (Properly appointed in terms of Seclion 6(1) of the Sherifl's Act No, 90/ 1986)
PRIVATE BAG X1/ Sigued at Snudton on 24/03/23
BENMORE My Reference: 2022/00/18188.00  / JH
Sheriff Sandton North - K I Mphahlele l @y\/\
2010 - P.0, Box 1572 Randburg 2125 004-~+
Your Reference: VAN ONSELEN Tel: 011 326 3170 Fax: 086 613 0853 37+

\ UMM ) [SAT Romrr e s 02365934 ﬁt‘w



IN THE HIGH COURT OF SOUTH AFRICA 38A3
A 4

(GAUTENG LOCAL DIVISION, J OHANNESBURG)
CaseNo. 4060216 004-22

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEI

Applicant
and
MUTUMWA DZIVA MAWER]
Respondent
and

RETURN: SERVICE OF COURT ORDER DATED 15 MARCH 2023

IT IS HEREBY CERTIFIED:
That on 04 May 2023 at 10h01 at AFRICAN HERITAGE SOCIETY,, 1ST FLOOR, AHS BUILDING,, 325
RIVONIA BOULEVARD,, SANDTON being the principal place of business of MUTUMWA DZIVA
MAWERE, a copy of the COURT ORDER DATED 15 MARCH 2023 was served to ANDREW BETA-
RECEPTION after the original document was displayed and the nature and contents thereof explained to him.
ANDREW BETA a person apparently not less than sixteen years of age accepted service. Rule 4[1](a)(v).

NB: THE DEFENDANT HAVE AN OFFICE HERE BUT HE DOES NOT COME TO THE OFFICE
EVERYDAY. HE SOMETIMES TAKE MONTHS NOT COMING TO THE OFFICE.

SHERIFF CHARGES/EXPENSES: (You may require that this account be taxed and vouched before payment)

Description - Tarifi OTY Amount | Description Tarifi OTY _Amounﬂ

COLLECTION AT OFFICE 6.00 1 6.00
Service 7100 1 71.00
Faxemail 20.00 1 20.00
Registration & Return 65.00 I 65.00
Travelling. 6.00 50 300.00
Urgent Service 670.68 1 670.68

[TO: _THE REGISTRAR OF THE HIGH COURT, JOHANNESBURC || Zero rated items o

Sub-total 1132.68

VAT 169.90

= | Total 1 302.58

4 Account No.: D12941

MR C RYNEVELDT - DEPUTY SHERIFF
TO: DLA PIPER SOUTH AFRICA (RF) INC. (C( (Properly appointed in terms of Section G(1) of the SherifPs Act No. 90/1986)

6TH FLOOR Signed at Sandton on 04-05-23
61 KATHERINE STREET My Reference: 2023/00/04629.00 / OPRI

SANDTON Sheriff Sandton South - F R Moeletsi

2196 P O BOX 67 HALFWAYHOUSE 1685 3@'\/’\[\

. ; Tel: 087 330 0969 Email: accounts@sheriffsandton.co.za
Your Reference: 'EFT/K Simpson/N Van Onselen/N S Standard Bank Acc No.: 012 801 747 DX-127 RQ04=>"

.0 O 0 /| VAT NosBTW Nr. 4390216432 © 38D
7 o




In the High Court of South Africa —
(Gauteng Local Division) 004-2.-3A4
Case No.  40602/16

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and
MUTUMWA DZIVA MAWER]
Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of residence of
MUTUMWA DZIVA MAWERE a copy of the Court Order was served by affixing it to the main entrance, as
requested. After a diligent search and enquiry, no other manner of service was possible at the given address.

REMARK(S):
Kindly note that the premises is vacated & locked. None of the member or employees available.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

™

| Description Tarifl QTY Amount |Description Tariff QTY AmaurE
Service 84.50 1 84,50 |Urgent Service 950.00 1 950.00
E-mail Sent / Received 16.00 1 16.00
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 65.00 1 65.00
Collection 12,50 1 12.50
\Document returned 12.00 1 12.00
Travelling. 6.00 16 96.00
B : Zero rated iterns 0.00
O: Registrar Johannesbur !
L °8 g Sub-total 1255.50
VAT 188.32
Total 1443.82
4 Account No.: MDLA PIPER ﬂ
Mr N A Mafodi - Urgent - Deputy Sherifi
TO: DLA PIPER SOUTH AFRICA INCORPORA (Properly appointed in terms of Section 6(1) of the Sheriff's Act No. 90/1986)
PRIVATE BAG X1’ Signed at Sandton on 04/05/23
BENMORE My Reference: 2022/00/20250.00 { JH
Sheriff Sandton North - K I Mphahlele
2010 P.O. Box 1572 Randburg 2125
Your Reference: K SIMPSON/N VAN ONSELEN Tel: 011 326 3170 Fax: 086 613 0853 004-77
: Standard Bank Acc No: 002965984 39
.00 0 1 00 0 A 0 0 ) |VAT No/BTW Nr. 4760264160 ﬁ o
7



In the High Court of South Africa 40
(Gauteng Local Division) _
Case No. 40602/16 004-24

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and
MUTUMWA DZIVA MAWERI
Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of residence of
MUTUMWA DZIVA MAWERE a copy of the Court Order was served by affixing it to the main entrance, as
requested. After a diligent search and enquiry, no other manner of service was possible at the given address,

REMARK(S):
Kindly note that the premises is vacated & locked. None of the member or employees available.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

| Deseription Tarifi QTY Amount | Description _Tariftf QTY Amount

Service 84.50 l 84.50 |Urgent Service 950.00 1 950.00
E~-mail Sent / Received 16.00 1 16.00
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 65.00 1 65.00
Collection 12.50 1 12.50
Document returned 12.00 1 12.00

Travelling. 6.00 16 96.00 _

) : p Zero rated items 0.00

TO: Registrar Johannesburg P Subdotsl 4 258 B0

% VAT 188.32

N 2 / Total 1 443.82

( Account No.: MDLA PIPER -
= ' Mr N A Mafod t-D Sheritf

TO: DLA PIPER SOUTH AFRICA INCORPORA (broperyappoige i enme f Sstion i1 o the S Act No. 001586

PRIVATE BAG X1, Signed at Sandton on 04/05/23

BENMORE My Refefence: 2022/00/20250.00  / JH

Sheriff'Sandton North - K I Mphahlele

2010 P.0O. Box 1572 Randburg 2125 ﬂ,\_)
Your Reference: K SIMPSON/N VAN ONSELEN :Srtjng;i j;‘;iﬂiﬁfggggsggf 004-"4 40 lg IV
. 0O O 0G0 0 00 ) |VAT No/BTW Nr. 4760264160

7B e



In the High Court of South Africa

41

(Gauteng Local Division) a
Case No. 40602/16 004 25
In the matter between:
SMM H(J)LD]N GS (PRIVATE) LIMITEL
Applicant
and
MUTUMWA DZIVA MAWER]
Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of residence of
MUTUMWA DZIVA MAWERE a copy of the Court Order was served by affixing it to the main entrance, as
requested. After a diligent search and enquiry, no other manner of service was possible at the given address.

REMARK(S):
Kindly note that the premises is vacated & locked. None of the member or employees available.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before paymen)
Description Tarifi QTY Amount |Description Tarift QTY Amount
Service 84.50 [ 84.50 |Urgent Service 950.00 1 950.00
E-mail Sent / Received 16.00 1 16.00
Photo Copies / E-mail printed 6.50 3 19.50
Registration & Return 65.00 1 65.00
Collection 12.50 1 12.50
Document returned 12.00 1 12.00
Travelling, 6.00 16 96.00
. ppoi Zero rated items 0.00
TO: Registrar Johannesburg / i 1256.50
;% A VAT 188.32
\ /#f;r-f;/ / Total 1443,82
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TO:

Your Reference:

Account No.: MDLA PIPER

DLA PIPER SOUTH AFRICA INCORPORA

PRIVATE BAG X17
BENMORE

2010

K SIMPSON/N VAN ONSELEN

\ AR SRR TR KL E AR

Signed at Sagﬂé:i:;ﬁsm

My Reference: 2022/00/20250.00

Mr N A Mafodi - Urgent - Deputy Sherifi

{ JH

(Properly appointgdin terms of Section 6(1) of the Sheriff's Act Mo. 90/1986)

P.O. Box 1572 Randburg 2125

VAT No./BTW Nr. 476026416

Tel: 011 326 3170 Fax: 086 613 0853
) Standard Bank Acc No: 002965984

Sheriff Sandton North - K I Mphahlele
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Nicole Sentoo

Subject: FW: TAP Zambia Limited // DLA Piper (RAF) Inc [DLAP-UKMATTERS.FID6166878]
Attachments: Judgment_TAP Zambia_June 2008 (5).pdf; SMM order.PDF

From: Mutumwa Mawere <mdmawerel@gmail.com>

Sent: Thursday, March 30, 2023 10:27:02 AM

To: jurol@boaf10000pol.co.za <jurol@boafl10000p0l.co.za>

Cc: Nnetshitahame@justice.gov.za <Nnetshitahame @justice.gov.za>; malebo@presidency.gov.za
<malebo@presidency.gov.za>; nyamadzieddy2020@gmail.com <nyamadzieddy2020@gmail.com>;
janicegreaver@gmail.com <janicegreaver@gmail.com>; stanleymumbula@yahoo.com
<stanleymumbula@yahoo.com>; mudekunyejo@gmail.com <mudekunyejo@gmail.com>; consult@ifzmatiza.com
<consult@jfgmatiza.com>; theo@dttrust.co.za <theo@dttrust.co.za>; Kirsty Simpson

<Kirsty.Simpson@dlapiper.com>

Subject: Re: TAP Zambia Limited // DLA Piper (RAF) Inc

FEXTERNAL**

Dear Ms. Simpson,

This serves to inform you that | have read the contents in the email addressed to me personally among others,

| attach hereto a copy of the Supreme Court Judgment in relation to the legality and validity of the asserting rights
and claims pursuant to the Zimbabwean reconstruction laws.

I believe that the facts of the Zambian dispute intersect with the facts of the SMM under reconstruction that you and
your firm prosecuted in relation to SA juristic and natural persons.

I am writing in my capacity as a natural person as defined in s8(2) of the Constitution as read with s2 of the
Constitution regarding the supremacy of the Constitution that regulates the conduct and laws in relation to their

consistency of the constitution.

Itis trite that the sequestration judgment was prosecuted in the name of SMM Holdings Private Limited (SMM)
when you are fixed with the knowledge that a reconstruction order that was issued by the then Minister of Justice,
Legal & Parliamentary Affairs in terms of the Reconstruction of State-Indebted Insolvent Companies Act, a law that is
Inconsistent with the Constitution of South Africa as well as the laws of Zambia per the Supreme Court judgment of
June 2008, created no company and as such a Company under the control of a creature of a foreign law that is
inconsistent of the SA constitution has no locus to assert claims or rights against SA persons - natural and juristic.

Notwithstanding the bill of rights that all persons including state organs that impose binding obligations to all to
promote and protect, it is clearly evident that you and your firm are above the constitution to permit you to

audaciously assert rights and freedoms that were acquired by force of a foreign law.

Itis trite that SA is a sovereign nation and no law of a foreign state that is inconsitent with the SA constitution can be
recognized and enforced in SA.

I'am writing this email in order that the urgency of the matter under case number 22/054016 that is pending in

which the President of South Africa is a respondent, my recognize the contempt in his decision to refuse, fail and

neglect to be involved in this important constitutional matter regarding his constitutional duty to obey, respect,

uphold and defend the supremacy of the constitution as the law he is obligated in terms of his oath of office to ?ﬁ'\

adhere to.
0042
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It is clearly evident that you may have refused to apply your mind to the facts contained in the correspo.o.. -.4.%_2t7)
you dealing with the facts of TAP, a company that was a customer of SMM prior to the state capture or more
specifically as at 31 March 2004 when the alleged claim established via fraudulent court proceedings on the basis
that the commercial relationship between SMM and SAS, a South African registered company, was that of a buyer
and seller when in truth and fact no asbestos was sold by SMM and delivered to SAS,

Itis instructive that the reality known to Gwaradzimba and the Minister he reported to was that SMM delivered
asbestos not to SAS but directly to TAP.

It was SMM that invoiced TAP with instructions by SMM to pay through SMM's agent, SAS. Accordingly, Messrs.
Gwaradzimba and Manikai who were the driving forces in your firm's agency were fixed with the knowledge of TAP's
indebtedness to SMM yet your firm proceeded to commit fraud on the SA courts claiming that SAS had received

goods that were never supplied.

As a consequence, TAP sought legal and commercial counsel on what to do with the payments that should have
been made to SAS for onward remittance to SMM.

Itis chilling that inspite of this fraud, your firm has not taken its serious constitutional obligations to protect the SA
constitution against the fraud in the Epstein AJ judgment,

It is against this background, that | am writing this letter to remind you personally and your firm of the binding
obligations to ensure that the rule of law is promoted and protected with no exceptions using the following grounds:

1. Your conduct in prosecuting a matter and obtaining Court judgments in the name of SMM Holdings Private
Limited when your client is de facto the government of Zimbabwe falls within the ambit of the s2 of the Constitution.
2. Your conduct in misrepresenting to various SA courts that SMM sold and delivered asbestos in the territory of
South Africa permitting you to prosecute fraudulent claim in foreign currencies against SAS when no facts existed
that SAS had any clients and that it was not an agent in relation to commercial dealings with SMM constitutes
conduct that falls within the ambit of s2 of the constitution.

Regards

On Fri, Mar 24, 2023 at 3:56 PM <jurol@boaf10000pol.co.za> wrote:

Good day sirs,
Kindly see attached letter for your attention.
I trust that you find this in order.

Regards,

004-2~
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. l !
¢ “  IN THE SUPREME COURT OF ZAMBIA SCZ APPEAL NO.89 OF 2006
HOLDEN AT KABWE AND LUSAKA:
(CIVIL JURISDICTION) _
= U3y repvBLIC OF Zassita T
JOBICTRRY -
BETWEEN: s
AFRICA RESOURCES LIMITI £ 20 JUM 2008 15T APPELLANT
MUTUMWA DZIVA MAWERE SUPRENE COURT :a:g?czsmv 2ND APPELLANT
TAP BUILDING PRODUCTS IED... LUSAKA - RD APPELLANT
MEANWOOD HOLDINGS LIMITED - 4™ APPELLANT
AND
& AFARAS MTAUSI GWARADZIMBA (Suing in his
' capacity as Administrator of SMM Holding Private
Company) _ - 15T RESPONDENT
SMM HOLDINGS PRIVATE LIMITED - 2ND RESPONDENT
CORAM: Chitengi, Silomba and Mushabati, JJS.
On 6" November, 2007 and 13th June, 2008
/' For the 19 and 2nd Appellant : Mrs .M. Kunda of George Kunda and Company
For the 39 Appellant: Mr N. Nchito of MNB
For the 4 Appellant: Mr C. Mabutwe of Mabuitwe and Company
For the Respondents: Mr M.M. Mundashi of Mulenga Mundashi and Company
JUDGMENT
Mushabadti, JS., Fiellvered the judgment of the Court.
Cases referred to:
1. Salomon and Salomon Company Ltd[1895-1899] ALL E.R.33 7
;
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Legislation referred to:

Compunies Act, Cap. 388 of Laws of Zambia - §5,10,11, 22(1) and 211

Reconsiruciion of State- Indebted Insolvent Companles Act Cap. 24:27 of the Laws of Zimbabwe
“Residential Powers(Temporary Measures) (Reconstruction of State Indebfed Insolvent Companies)

Regulations, 2004 - 5.1.187 of 2004 of the Laws of Zimbabwe

This is an appeal against the High Court judgment of 30t January, 2004. In this
judgment we refer to the appellants as the defendants and the respondents as
the plaintiffs the designations they held in the court below.

The plaintiffs, by originating summons, commenced an action against the
defendants for the following reliefs, which are the subject of this appeal.

1. A declaratory order that by virlue of the presidential powers (Temporary
measures) (Reconsiruction of Siate-Indebted Insolvent Companies)
Regulations, 2004 (published in Stafutory Instrument 187 of 2004 of the
Laws of Zimbabwe) (as amended) as read with the Reconstruction of
State-Indebfed Insolvent Companies Act Chapter 24 ; 27 of the Laws of
Zimbabwe (the Reconsiruction laws), TAP Building Products Limited a
Company (the 3 Defendanf) which is an associate and or subsidiary of
the 29 Plaintiff and be deemed to be a Company under reconstruction in
terms of the Reconsiruction laws and therefore under the conirol and
direction of the 1t Plainfiff.

2. An order that fhé meefing of 16 June 2005 purporiediy dissolving the
existing Board of the 3 Defendant and replacing it with a new one be
declared null and void.

The trial court granted the above reliefs hence this appeal before this court. This

case was disposed of on affidavit evidence.

45
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The plaintiffs' evidence can be summarized as follows. The second plaintiff is a
Company incorporated in Zimbabwe and the first plaintiff is Administrator of the
second plaintiff Company. The first plainfiff's appointment was through o
ﬁteﬁiﬁcate signed by the Minister of Justice, Legal and Parliamentary Affairs of
the Republic of Zimbabwe. This document is document No. 73 in the record of
appeal. The 2nd plaintiff Company is a Holding Company of a number of
Companies incorporated in Zimbabwe. It was also a holding Company for the

only two Zimbabwe asbestos mines.

The 1¢ defendant is Company incorporated in the British Virgin Islands but at the
same time operating or camying business in the Republic of South of Africa,
where it is confrolled by the 2nd defendant. On éth March, 1996 the 15t defendant
concluded a sale and purchase agreement, as a shareholder, of the
outstanding shares in the following companies, SMM Holdings U.K Limited (SMM
U.K), THZ Holdiﬁgs U.K. Limited (THZ U.K) and TAP Building Products Limited, the 3+
defendant Company, which is incorporated under the Zambian Laws. SMM UK.
has controlling share-holding in the 2nd plaintiff Company. SMM U.K, THZ U.K and
the 3d defendant were, before the acquisition agreement, owned by ﬁubsidfcry
Companies of T and N International Limited. After the acquisition of the three
companies, the shares in the 3d defendant Company were held by the 1s
defendant. As a result of the Acquisition Agreement the following arrangement
existed; SMM UK and THZ UK were contfrolled by the 15t defendant.

The second plaintiff was controlled by SMM UK which, ifself, was controlled by
the 1¢! defendant. The third defendant was controlled by the 15t defendant.

In the final analysis it became obvious that 2nd plaintiff and 34 defendant were
under the control of 15 defendant which also controlled the 2nd defendant, a
South African National born in Zimbabwe. In its operations, the 2nd plaintiff

46
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obtained various loans and became indebted to the Government of Zimbabwe
and had difficulties in repaying back the loans. The 2nd plaintiff was as a result of
gs indebtedness placed under "Administration” pursuant fo the Presidential
Powers (Temporary Measures)(Reconstruction of State Indebted Insolvent
cfompanies) Regulations of 2004 of The Reconstruction of State indebted
Insolvent Companies Act Cap.24.27 of Laws of Zimbabwe.

The affairs or the running of the 2nd plaintiff was placed under an Administrator
appointed in accordance with the Laws of Zimbabwe, The 3 defendant, being
an Associate Company of the 2nd plaintiff, was intended to be put under
Administratorship of the first plaintiff because only then could the 2nd plaintiff,
through the 1# plaintiff, have been able to dispose or deal with the assets in the
3d defendant Company, in accordance with the Zimbabwe an Laws. The first
plaintiff later informed the Chairman of the third defendant of his desire to work
with the 3d defendant's Board., The 3w defendant's reaction to the said
correspondence was to convene a Board Meeting, through KPMG Corporate
Secrefaries, and came out with a resolution to remove the then existing Directors
despite being advised by Messrs Mulenga Mundashi and Company that the
notice conceming the meeting was defective. KPMG responded fo Messrs
Mulenga Mundashi's letter saying that the 2nd plaintiff had no association with
the 3d defendant and consequently a Board resolution, removing the 3w
defendant’s existing Board and replaced it with new Directors who intended to
declare dividend to benefit the 15t and 2nd defendants, was passed on 14t
June, 2005.

This is the brief summary of the evidence in support of the plaintiff's claims.

In opposing the application, the 2nd defendant informed the third defendant
Company's Board Chairman of the acquisiton of 60% shareholding by

47
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Meanwood Holding Limited, the 4! defendant, in the third defendant
Company. The third defendant Company is a Company registered under the
Zambian Law which requires that its shareholders and equity holder be
g?egistered with the Registrar of Companies. This being the case, the allegation
that the 18t and 2rd defendants infended to extemnalize funds from the 3
defendant’s declared dividends was not true. There existed no resolution which
was passed to declare interim dividend to shareholders. The Board that was
chaired by one David Phiri was dissolved by resolution and this aggrieved him
(the Chairman) as he depended, for his livelihood, on his continued membership
of the third defendant's Board. The 1¢ defendant directed KPMG, the Corporate
Secretfary, to convene an exira ordinary meeting by issuing a notice but failed
to comply with the directive. The second defendant who personally perused the
third defendant's statutory accounts, observed that there was an exaggeration
that it was going through some financial difficulties. The source of this
exaggerated information was the 15t plcnnhf'f The 2nd'defendant further deposed
that the allegation that the 3 defendant depended on the 27 plaintiff for its
raw materials and that the changes made at the 3« defendant (by the
appointment of new Board of Directors) would cause strained relationship with
the suppliers was a pure malicious smear because this was not true. No strain of
relaﬁor)ships could be caused because the 2 plaintiff needed to have hard
currency from Zambia, He went on to say that externalization of dividends is
authorized by the Zambia Revenue Authority was allowed in Zambia because
Zc:mbjc: is liberalized democratic economy. At the time the new Board was
accused of conniving with the 15t and 34 defendants to declare dividends it (
the New Board) had not yet held its inaugural meeting; so the allegations were
a mere fabrication by the 1¢ plaintiff and the former Board Chairman of the 3

defendant Company.

48
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On the 1 defendant Company, a Company incorporated in the British Virgin
Island, the 2nd defendant admits of having incorporated it and that he was its
Jounc_iing Chairman. The 1t defendant iater acquired the entire share capital in
the 3d defendant Company through its wholly owned subsidiary Company
called African Construction Limited, also incorporated in the British Virgin Island.
The transaction was basically a commercial deal or venture between two
private companies. When the Government of Zimbabwe redlized that the 1st
defendant had acquired the 2nd plaintiff Company, it passed a special Law in
2004 which provided for extra-judicial expropriation of Companies which the
Government deemed to be state indebted. As a result of this Law, the 1st
plaintiff has taken over assets of the Companies deemed to be under the 2nd
defendant's control. The off-shore line credit that was acquired by the 2nd
plaintiff was paid off in Novembef, 2002. This was done without the Government
of Zimbabwe's intervention, though it was the guarantor,

Cémponies, like the 3d defendant, which had operations outside Zimbabwe,
had their Board of Directors controlled by the 2nd plaintiff and their executive
staff appointed by it (2n¢ plaintiff). The Zimbabwean Reconstruction Law had no
application outside Zimbabwe as to give rise to these proceedings now under
review. The 3¢ defendant being a Zambian Registered Company under the
Laws of this counfry and the 2nd plainfiff being a Zimbabwean Registered
Company, the Zimbabwean Laws are not applicable to operations of the third
defendant. An Administrator appointed under ZIimbabwean Law has no
jurisdiction over a Zambian Company or Companies.

The affidavit of Parmanattan Mariemunthu, a director in the 1¢' defendant
Company, showed that the relief sought by the plaintiffs was based on

unconstitutional draconian legislation.

49
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One Robirison Kaleb Zulv, a director appointed by former Board Chairman of
the 3% defendant Company, said though he was appointed as such in January,
2005 dividends for the shareholders were never discussed. The Company's

e financial statements showed good financial performance. Meetings were held
between the 3 defendant and Meanwood Property Development Corporation
and it was noted that both Companies would benefit through his participation
on the Board of the combined efforts of the two Companies. The 3d
defendant's shareholders accepted his 60% offer of shareholding in the 3«
defendant on behalf of the 4'h defendant. |

The above are the brief relevant evidence in this case.

At the time of the trial, the lower court heard that the 3 defendant Company

_was an associate Company of the 2nd plaintiff and was deemed to be under
reconstruction as per Presidential Powers (Temporary Measures) (Reconstruction
of State Indebted Insolvent Companies) Regulations, 2004 Statutory Instrument
No. 187 of 2004 as read with the State Indebted Insolvent Companies Act, Cap.
24,27 of the Laws of Zimbabwe.

The defendants, being unhappy with decision appealed to this court and has
filed five grounds of appeal. These are;

1. The learned frial Court emed in law and fact when it subjected the 3¢
Defendant, a company incorporated in Zambia to Zimbabwean
legislation, a foreign law, which is not applicable fo it.

2. The leamed frial Court erred in law and fact when it held that the
extraordinary meeting of the majority shareholders which was held to
remove the Board of Director of the 34 Appellant was void for want of
twenty elght (28) days nofice.

50
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3. The learned frial Court erred in law and fact when it held that the
agreement for the sale of 60% shares of 31 Appellant to the 4 Appellant
not having been sanctioned by the Respondent was null and vold.

4, The learned frial Court erred in law and fact when it admitted in evidence
documents which were not separately authenticated just because they
were exhibited to an affidavit which was sworn before a notary public.

o1
004-35

5. Orin the alternative, the learned tial Court erred in law and fact when it

dealt with the Respondent's application which was commenced by way
of Originating Summons which depended on evidence being called by
both sides as regards, Inter alia, the question of insolvency of the 3w«
Appellant, relationship between the 3¢ Appellant and 2 Respondent,
shareholding of the 34 Appellant and so forth.

6. Such further grounds as may be submitted at the hearing of the Appeal.

The defendants, excepting the 349 defendant, filed in written heads of
arguments on which they entirely relied, The 39 defendant indicated that he
was not filing any written arguments.

The learned Counsel for the 15t and 2nd defendant's argued the first and fifth
grounds of appeal, beginning with the last one. In arguing the 5t ground of
appeal Mrs Kunda stated that the 1t prayer thai TAP Building Products be
declared a Company under reconstruction in terms of Reconstruction Laws of
Zimbabwe and that the meeting held on 14t June, 2005 be declared null and
void, were of declaratory nature. The court below therefore, misdirected itself
when proceeding with this case through an Originating Summons. The issues
raised in the summons and affidavifs, together with the c:ccompanymg
documents, could only: be resolved through viva voce evidence so that the
deponents could have been subjected to cross-examination. In short the
proceedings were wrongly commenced.
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It was further argued that the court below, not having conducted a trial, failed
to consider the evidence contained in the 2nd defendant's affidavit as it related

q‘;o the relationship between the 2nd plaintiff and the 3¢ defendant which was
based on trade relationship. The court below also failed to take into account
the evidence that the 2nd plaintiff was not registered shareholder, in the third
defendant Company, at the Companies' Registry in Zambia.

On the first ground the learned Counsel basically argued that the court below
emed in law and fact when it held that TAP Building Products Limited, a
Company incorporated in Zambia, can be subjected to foreign law of
Zimbabwe. The law applicable ought to have been the Zambian Law because
the agreement signed in this case, dated 7t March, 1996 at pages 74-97 of the
record of appeal volume, clearly stated under clause 22 (1) (c) it wasthe
applicable Law.

The fourth appellant argued the appeal on two grounds only namely the 1¢ and
4™ grounds. It was argued on the 1# ground that the Zimbabwean Presidential
Power (Temporary Measures) (Reconsfruction of State Indebted Insolvent
Companies) Regulation 2004 (Statutory Insirument No. 87 of 2004) was not
applicable to Zambia. The written law which is applicable in Zambia is defined
under Section 3 of the Interpretation and General Provisions Act, Cap.2 of the
Laws of Zambia.

Further Section 51 of the said Act states as follows:

51(1) No written law shall in any manner whatsoever affect the rights of the
Republic unless it is therein expressly provided or unless it appears by
necessary implication that the Republic is bound thereby.
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The Zimbabwean Law could therefore, not be applied in Zambio without a
validating Act for its c:pplit_:afion in Zambia. It was further argued that our own
Constitution, under Aricle 16, forbids compulsory acquisition of a person's

%roperfy unless it is done under an Act of Parliament.

Lastly 6n the fourth ground Mr Mabutwe argued that the certificate of
Appointment of the Administrator was executed in Zimbabwe by a third party
and it was nbt separately authenticated. This document could be equated to
an appointment of a receiver in Zambia. The Authentification of the said
certificate was mandatory under Section 2 of the Authenticafion of Documenfs
Acf, Cap. 75 of the Laws of Zambia. The said document having not been
auvthenticated could not be used and relied upon in the courts of Zambia.

53
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In response to the arguments by the 1%t and 2nd appellant, Mr Mundashi's

submission was that the proceedings were properly commenced in that the
issue before the court below was in fact the interpretation of Law i.e. whether
the Presidential Powers (Temporary Measuies) (Reconstruction of State Indebted
Companies) Regulations 2004 were applicable in Zambia or not. This matter
could therefore, be disposed of in chambers as per Order VI rule 2 of the High
Court Rules, Cap. 27 as authorized under Rule 11 of order 30.

The legal issues for consideration are;

(i) Whether an administrator appointed under the Zimbabwean laws
could claim and exercise rights over an asset situated in Zambia but
associated with a Company in Zambia.

(i)  Secondly whether Board of Directors could be dismissed in @ manner
that was inconsistent with the Companies Act or Articles of Association.
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On the prayers being declaratory orders, Mr Mundashi argued that this issue was
not raised in the court below and so it cannot be raised here. Mr Mundashi

&drgued the second ground which neither the Counsel for the 15 and 2nd
defendant nor the Counsel for 4th defendant argued. We take it that this was
abandoned and so we do not wish to comment on it.

In response to the 4t appellant's argument Mr Mundashi stated that the
Zimbabwean law was cited as a fact and not in respect to its binding nature in
Zambia, because it (fourth defendant) joined the proceedings as an intervenor
which had acquired 60% of the controlling equity share in the 3d defendant. The
acquisition of the 60% shares in Tap was done without following the provisions in
the 3d defendant's own Articles of Association. The meeting itself was not
convened by the Directors of the 3@ defendant Company but by the Company
Secretaries, KPMG for the sole purpose of removing the previous directors. Such
a resolution to have a binding effect, a notice of 28 days was required to be
given in accordance with Section 211of the Companies Act, Cap. 388.

The fourth defendant, like the others, did not argue the second ground of
appeal, so even if the respondents have argued it we do not intend to consider

it because we deem it to have been abandoned.

We have carefully considered the evidence, the law and the judgment
appeadled against. We find that there was no dispute that the 3d defendant
Company was a registered Company in Zambia with some connections to

some shareholders based in Zimbabwe.

In fact one of the shareholders is a Zimbabwean registered Company namely
SMM Holdings Private Company, the 2nd plaintiff. The third defendant was
termed as an "Associate Company” of the 2nd plaintiff which was put under

24
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reconstruction pursuant to the Presidential Powers (Temporary Measures)
(Reconsiruction of State Indebted Insolvent Companies) Regulations 2004. This
gluw was under Zimbabwean Law.

The plaintiff's argument was that since the 2nd plaintiff Company was subject to
reconstruction under Zimbabwean Laws of Reconstruction, the 3¢ defendant
was also affected by the fact that it was an associate Company to the 2nd
plaintiff. The proceedings against the 34 defendant in this case were founded
on the Zimbabwean Laws called the Presidential Powers (Temporary Measures)
(Reconstruction of State Indebted, Insolvent Companies) Regulations, 2004
(Statutory Instrument No. 187 of 2004).

The real question before us is whether the 31 defendant Company was subject

to Zimbabwean Laws. This Company was incorporated under Zambian Law i.e

the Companies Acf, Cap.388. Zambia and Zimbabwe are iwo separate and

distinct sovereign states each with its own laws. Admittedly the 3d defendant's
shareholders may have been based in Zimbabwe but then its registration was
done in Zambia under Section 10 (1) as read with Section 11 all of the

Companies Act, Cap. 388. These sections read as follows:

10 (1) Where an application for incorporation and the documents referred toin
section six have been duly lodged, the Regisirar shall, subject o this Act,
issue a cerfificate In the prescribed form stating that the company Is, on
and from the date specified in the cerificate, Incorporated and that the
company is the fype of company specified in the application for
incorporation.

11.  On and from the date of incorporation specified in the cerificate of

incorporation, but subject to this Act, there shall be consfituted an
incorporated company by the name set out in the cerfificate.

004-39 Riw
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Once a Company is formed it becomes a legal entity independent of its
efhoreholders as per Salomon Vs Salomon Company Lid (1). This is buttressed by
our own Law in Section 22(1) of the Companies Act Cap. 388 which reads:

(1)A Company shall have, subject to this Act and fo such limitations as are
inherent in its corporate nature, the capacity, rights, powers and privileges
of an individual, '

(2) A Company shall have a capacily fo carry on ifs business and exercise its
powers in any jurisdiction oufside Zambia fo the exient that the laws of
Zambia and of that jurisdiction permit.

In view of what we have said above the 3 defendant company is a legal entity
with powers, rights, capacity and privileges which a natural person has. It can
sue and be sued in its own name. The shareholders do not own the Company
but merely own the shares allocated to them.

We have said elsewhere above that this action was founded on the
Zimbabwean Law. The reason for this was that the third defendant Company
was called an associate Company of the company which was subject to
reconstruction pursuant to the Reconstruction of State Indebted Insolvent
Companies Act chapter 24:27 of the Laws of Zimbabwe as read with Presidential
Powers (Temporary Measures)(Reconstruction of State Indebted Insolvent
Companies) Regulations 2004 (S.I. 187 of 2004).

The effect of Reconstruction of Company is provided for under Regulation 6. In a
nutshell @ company under a Reconstruction Order is placed under the conirol
and management of an Administrator. The equivalent of Reconstruction in our

own laws is Receivership. A Company placed under Receivership is placed
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under the control and management of a Receiver/Manager. This is done when
a company is insolvent,
*
If the 3 defendant company was insolvent, surely necessary action could be
taken within the ambit and spirit of our Zambian Law. Our Laws do not provide
for what is described as “Associate Company” under the Zimbabwean Laws.
The intended reconstruction of the 3¢ defendant company was to be done in
accordance with the Zimt;obwe_an Laws. We have already said that Zambia is a
sovereign state with its ov;.'n laws. Zimbabwean laws do not apply in Zambia. The
only foreign laws that may be applied in Zambia are those provided for under
the British Acts Extension Act, Cap. 10 of the Laws of Zambia. As clearly stated
under Section 510f the Interpretation and General Provisions Act, Cap. 2 of the
Laws of Zambla no written Law shall affect the rights of the Republic unless it is so
provided or it is bound thereof by implication. The Zimbabwean Reconsiruction
Laws are not provided for under our Laws. Neither can they be implied. Section
3 of Interpretation and General Provislons Act Cap.2 of the Laws of Zambia
categorically defines the written Law, applicable in Zambia, as an Act of
Parliament, an Applied Act, and Ordinance and a Statutory Insirument. Applied
Acts are those that were made by the then Legislature of the Federation of
Rhodesia and Nyasaland and Ordinances are Laws which were enacted by the
Legislature of Northern Rhodesia.

The other Acts that are applicable in Zambia, as dready stated above, are
those prescribed under the British Acis Extension Act, Cap.10 of our Laws.

Admittedly the 3d defendant company's shareholders or holding Company
may be based in Zimbabwe but that does not make the 3¢ defendant
answerable to Zimbabwean laws. The learned trial Judge did say in his judgment
“There Is no doubt that shareholders, as owners of a company can do anything
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that they deem fit but they must comply with the law....." It is clear from this that
shareholders in dealing with @ company must do so in compliance with the law.

@This being the case we find no justification in the importation of the Zimbabwean
Laws into this country when we have in place our own Laws under which the 3«
defendant Company was incorporated. The 3 defendant, being a body
corporate, had its own rights under our Laws like an individual natural person. It
cannot be subjecied to the Laws of its foreign based shareholders. The
reference to the Zimbabwean Laws was uncalled for and there was no need for
thelr application beyond Zimbabwe's borders in a foreign soverelgn state.

We agree with the appellants advocates that the lower court erred when it up-
held the claim based on foreign law, namely Zimbabwean Law, which is not
applicable in Zambia. We therefore allow the first ground of apped.

The next question we were asked to consider is whether the Board meeting that
was held to have new Board members appointed was null and void. All we can
say here is that this was supposed to be challenged using our own provisions of
the Law. Reference was, of course, made to Secfion 211 of the Companies Acf
Cap. 388 regarding the removal of directors. It will be noted that this issue was
brought in for the purpose of justifying the main claim seeking the 3« defendant
company to be deemed as an Associate company of the 2nd plaintiff, which
was subject fo reconstruction pursuant to the Reconstruction Laws of Zimbabwe.
The issue was therefore, not properly brought before the court. It ought to have
been challenged on its own merit and not with an exiraneous motive to give

effect or legitimacy to a foreign statute, -

All in all we are satisfled that the Zimbabwean laws on Reconsfruc;ﬁon were not
applicable in Zambia.
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“+ - The defendants' appeals are allowed with costs, in default of agreement, to be

taxed.
: '
‘ - P.Chitengi
SUPREME COURT JUDGE
: j N e ST R r TR T seEvREIRR R e Rans
' 8.8, Silomba - :
3 SUPREME COURT JUDGE
C.S.Musahabati g
SUPREME COURT JUDGE
i
|
|
L, 00 4_ AN /4'% -
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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, J OHANNESBURG)

CASE NO. 4

JOHANNESBURG: WEDNESDAY, 15 MARCH 2023
BEFORE THE HONOURABLE JUDGE FISHER
In the matter between; _.

SMM HOLDINGS (PRIVATE) ;I;TMITED Applicant

; e )
and
.' 2073 -03- 15
MUTUMWA DZIVA MAWERE Respondent
GLD-JHB-013

(DOB: 11 January 1960)
(Identity number: 6001116025083) _ o A

(Marital Status: Single)

ORDER

Having considered the papers filed of record, having heard counsel, and having considered the

matter, the following order is made;
1. The Respondent’s estate is placed under provisional sequestration,

2. The Respondent is called upon to advance the reasons, if any, why the court should not

T
order final sequestration of the said estate on the & day of « A &}23 at 10HOO or so

soon thereafter as the matter may be heard.
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3. The costs of the application shall be costs in the administration of the Respondent’s

insolvent estate.

BY ORDER OF THE COURT

Counsel for_ghn..lnaiit:aﬁ €. Bothma, SC: bothma@law.co.za; 083 284 7267

torfievs for the applicant: DLA Piper South Africa (RF) Inc., Kirsty Simpson:
Kirsty.Simpson@dlapiper. com; 084 504 3919,

2023 -03- 15

GILO-Jl-013

2
004- 1=
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Nicole Sentoo 004“-'4%6
From: Nicole Sentoo
Sent: Thursday, May 4, 2023 12:04 PM
To: mdmawere1@gmail.com; mdmawere! @gmail.com
Ce: Kirsty Simpson; bothma®@law.co.za
Subject: Electronic Service: Provisional Sequestration Court Order - SMM Holdings (Private)
Limited v Mutumwa Dziva Mawere (Case number: 40602/16) [DLAP-
UKMATTERS.FID6166878]
Attachments: SMM HOLDINGS V MAWERE_Court Order (Provisional Sequestration).pdf
Importance: High

Dear Mr Mawere,

Kindly find attached a copy of the provisional sequestration court order dated 15 March 2023.
Kind regards,

Nicole Sentoo
Candidate Attorney

T: +27113020841
nicole.sentoo@dlapiper.com

DLA Piper South Africa (RF) Incorporated
www.dlapiper.com

ar A ™~
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/ In the High Court of South Africa i
' (Gauteng Local Division) 004-47
Case No.  40602/16
[n the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL
Applicant
and
RHODA KHUMALO
Respondent

RETURN: NON-SERVICE OF COURT ORDER

IT IS HEREBY CERTIFIED:

That on 23 March 2023after various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as the Respondent could not be found. The
premises are constantly locked and it could not be ascertained whether the Respondent still resides there. The
occupier does not react to any written messages left for him to contact our office. Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10h50 - Attempt - No answer.
22 March 2023 at 07h30 - Attempt - No answer,

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)
Description Tariff QTY Amount |Deseription Tarifl QTY Amount
Phato Copies / E-mail printed 650 3 19.50
Hegislration & Return 65.00 | 65.00
Dacument returned 1000 1 10.00

i ¢ o /Z'ero rated items 0.00
IZO. Registrar Johannesburg j Sub-total 04 50

e VAT 14.18

( B P Total 108.68

Account No.: MDLA PIPER
DLA PIPER SOUTH AFRICA INCORPORA!

TO: Mr R Gle - I;?Pnﬁ Sheriff

(Praperly appoinled’in ferms of Scction 6(1) of the Sherilf's Act No, 90/1986)
PRIVATE BAG X1% Signed nt Saydfon on 28/04/23
BENMORE My Reg ence: 2022/00/20122.00  / JH
Sheriff Sandton North - K [ Mphahlele /A(
2010 P.O. Box 1572 Randburg 2125 00442~ =
Tei: 011 326 3170 Fax: 086 613 0853 v 63

M

Your Reference: K SIMPSON/N VAN ONSELEN

)

N ER A R G

Standard Bank Ace No: 002965984
VAT No./BTW Nr, 4760264160

o [
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/ In the High Court of South Africa

/ (Gauteng Local Division) 004-48
¢ Case No,  40602/16

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL
Applieant

and

RHODA KHUMALO
Respondent

RETURN: NON-SERVICE OF COURT ORDER

[T IS HEREBY CERTIFIED:
That on 23 March 2023after various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as the Respondent could not be found. The
premises are constantly locked and it could not be ascertained whether the Respondent still resides there. The
occupier does not react to any written messages left for him to contact our office. Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10h50 - Attempt - No answer.
22 March 2023 at 07h30 - Attempt - No answer.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Description Tarifl QTY Amount |Description Tarifi OTY Amotmnt
Photo Copies / E-mail printed 650 3 19.50
Registration & Retum 65.00 | 65.00
Document returned 10.00 | 10.00
TO: Registrar Johannesburg 1%0 rated ltems UE0
Sub-total 94.50

i -1
M ' VAT 14.18
~ P Total 108.68

/ Account No.: MDLA PIPER

Mr R Gie - Deputy Sheriff
TO: DLA PIPER SOUTH AF RICA INCORPORA (Pr:;pe:ly n;o;y:!?n lcgls ol'z:;lion 6(1) of the Sheriff's Act No. 90/1986)
PRIVATE BAG X1° Signed ai Sandton on 28/04/23
BENMORE My R nce: 2022/00/20122.00 /JH ]’?\/\/\
Sheriff Sandton North - K T Mphahlele /k ,J\P
2010 P.O. Box 1572 Randburg 2125 004/ ;
Your Reference: K SIMPSON/N VAN ONSELEN ;‘;:“g;:ds ?;:,: ;]‘Tcia;:;:ﬂggzﬁglgsggjs 7 64
.0 O O 0 0 A O ) |VAT NoBTW N, 4760264160 A7 |



In the ﬁigh Court of South Africa 65
T L1 n
(Gauteng Local Division) 004&5\8
Case No, 40602/16
In the matter between:

SMM HOLDINGS (PRIVATE) LIMITEL
Applicant
and

PRECIOUS

Respondent

RETURN: NON-SERVICE OF COURT ORDER
[T IS HEREBY CERTIFIED;

That on 23 March 2023after various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as the Respondent could not be found, The

premises are constantly locked and it could not be ascertained whether the Respondent still resides there. The

occupier does not react to any written messages left for her to contact our office, Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10h50 - Attempt - No answer.
22 March 2023 at 07h30 - Attempt - No answer.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

’LJe_scriptim: = Tarift OTY Amount |Deseription Tariff QTY Amount |
Photo Copies / E-mail prinied 6.50 3 19.50
Registration & Return 65.00 | 65.00
Document returned 10.00 1 10.00
TO: Registrar Johannesburg Zerg fatsegtjffof?:; gggg
\f VAT 14.18
. g~
T2 / Tolal __ 108.68
4 Account No.: MDLA PIPER h Wir R Glo - Depujy Sherifi
TO: DLA PIPER SOUTH AFRICA INCORPORA (Properly appoin?ﬁ terms of Section 6(1) of the Sheriff's Act No. 90/1986)
PRIVATE BAG X17 Signed nt Sandidn on 28/04/23
BENMORE My Refeyehce: 2022/00/20121,00  / JH _
Shigrft Sandton Novth - K I Mphahlcle %UV’ b
2010 PO, Box 1572 Randburg 2125 004 p n,-;
Tel: 011 326 3170 Fax; 086 613 0853 -
Your Reference: K SIMPSON/ N VAN ONSELEN Standard Bank Acc No: 002965984 651 -
L e ) |VAT No/BTW Nr, 4760264160 ur |V
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In the High Court of South Africa

(Gauteng Local Division) 004-50
Case No,  40602/16

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL
Applicant
and
PRECIOUS
Respondent

RETURN: NON-SERVICE OF COURT ORDER

IT IS HEREBY CERTIFIED:

That on 23 March 2023after various attempts as listed below, at 62 CAMBRIIDGE ROAD BRYANSTON the
COURT ORDER DATED 15 MARCH 2023 could not be served as {he Respondent could not be found, The
premises are constantly locked and it could not be ascertained whether the Respondent still resides there. The
occupier does not react to any written messages left for her to contact our office. Due to the mounting costs the
COURT ORDER DATED 15 MARCH 2023 is returned herewith, for your further instructions.

ATTEMPT(S):
20 March 2023 at 10h50 - Attempt - No answer,
22 March 2023 at 07h30 - Attempt - No answer,

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Deseription Tarifi QTY _Amount |Description Tarlfi OTY Amount
Photo Copies / E-mail printed 6.50 3 19.50
Registration & Return 65.00 I 65.00
Document returned 10,00 i 10.00
TO: Registrar Johannesburg Zero ra‘gg;}fﬂ'}z gggg
% VAT 14,18
o avaa / Total 108.68
( Account No.: MDLA PIPER ) Nir R Gle - Deputy Shoriif
TO:  DLA PIPER SOUTH AFRICA INCORPORA| (poperty appointed e ite of Section 6(1) of the Sherif's Act No. 90/1986)
PRIVATE BAG XI5 Signed nt Sand crﬁfw 28/04/23
BENMORE My Rere;g{m: 2022/00/20121.00  / JH )
ShepHf Sandton North - K 1 Mphahlele f[; "W(A A
2010 ﬁq& Box 1572 Randburg 2125 004_,.,, 7 @
Your Reference: K SIMPSON/ N VAN ONSELEN ST::LS;,{.dsgr;,::11(7:1:?;;:0332?6353233 :,f 66—
OO OO O T ) |VAT No/BTW Nr. 4760264160 <



In the High Court of South Africa . 67 i
(Gauteng Local Division) CA9

Case No.  40602/16 004-51

In the matter between:

and

SMM HOLDINGS (PRIVATE) LIMITEL
Applicant

RHODA KHUMALO (EMPLOYEE OF THE RESPONDENT)
Respondent

RETURN: SERVICE OF COURT ORDER

IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment
of RHODA KHUMALO (EMPLOYEE OF THE RESPONDENT) a copy of the Court Order was served by

affixing it to the main entrance, as requested. Aftera diligent search and enquiry, no other manner of service
was possible at the given address.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

L

Description Tarifl QTY Amount |Deseription Tarifl OTY Amount
Service 8450 | 84.50
Photo Capies / E-mail printed 650 3 19.50
Registration & Return 65.00 | 65.00

i : B Zero rated items 0.00
TO: Registrar Johannesburg | i 86,00
‘% VAT 25,35
e Total 194.36
( AreyeatNis MULA PIPEE - g N Aﬁfodi - Urgent - Deputy Sherifl
TO: DLA PIPER SOUTH AFRICA INCORPORA {Properly appointed in rﬁ? of Section 6(1) of the Sheriff's Act No. 90/1986)
PRIVATE BAG X1 Signed at Sandtou-6% 04/05/23
BENMORE My Reference: 2022/00/20252.00  / JH VA
Shepiff Sandton North - K I Mphahlele
2010 P.O. Box 1572 Randburg 2125 &,ﬁ
Your Reference: K SIMPSON/ N VAN ONSELEN bkl ks i 004-E * 67dhe
.00 0 0 0 0 X0 0 0 0 VAT No/BTW Nr. 476026416¢ -




In the High Court of South Africa 68
(Gauteng Local Division) 004-52
Case No. 40602/16
In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and

RHODA KHUMALO (EMPLOYEE OF THE I‘QESPONDENT)
Respondent

RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment
of RHODA KHUMALO (EMPLOYEE OF THE RESPONDENT) a copy of the Court Order was served by
affixing it to the main entrance, as requested. After a diligent search and enquiry, no other manner of service
was possible at the given address.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Description Tarifl OTY Amount |Description Tarifi QTY Amount |
Service B4.50 1 B4.50
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 65.00 1 65.00
TO: Registrar Johannesbur ' Zero rated items 0.00
i & / Sub-total 169.00
ﬂ VAT 25.35
; it
\\ /4;}%7/ = / Total 194.35

( Account No.: MDLA PIPER

Mr N A Mafodi - U t-D ty Sherifi
TO: DLA PIPER SOUTH AFRICA INCORPORA (Przperly app:in?cdi égftpseclioneé?;; n!:‘the Sitr:riﬂ‘s Act No. 90/1986)
PRIVATE BAG X17 Signed at Sandton’on 04/05/23
BENMORE My Refere;-n{; 2022/00/20252.00  / JH p 2 \JW\
Sheriff Sandton North - K I Mphahlele f’f‘\ ]
2010 P.O. Box 1572 Randburg 2125 U
! Tel: 011 326 3170 Fax: 086 613 0853 -
Your Reference: K SIMPSON/ N VAN ONSELEN e Sopteenea i 004-~" 68
Y 00 0 0 0 O A e VAT No/BTW Nr. 4760264160 v |




In the High Court of South Africa

69

(Gauteng Local Division)

Case No. 40602/16 004-53
In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL
Applicant
and
RHODA KHUMALO (EMPLOYEE OF THE RESPONDENT)
Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:
That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment

of RHODA KHUMALO (EMPLOYEE OF THE RESPONDENT) a copy of the
affixing it to the main entrance, as requested. After a diligent search and enquiry,

was possible at the given address.

Court Order was served by
no other manner of service

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)
Description Tarifi QTY Amount |Description Tariff QTY Amount
Service 84.50 1 84.50
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 65.00 1 65.00
. : Zero rated items 0.00
TO: Registrar Johannesburg : 7 Subsfotal 166,00
& VAT 25.35
p — /.7:}«7//%// Total ___ 194.35
Account No.: MDLA PIPER Mr N A Mafodi - Urgent - Deputy Sheriff
TO: DLA PIPER SOUTH AFRICA INCORPORA (Properly appain::/d,i terms of Section 6(1) of the Sheriff's Act No. 90/1986)
PRIVATE BAG X1’ Signed at s?; on 04/05/23
BENMORE My Refeyefice: 2022/00/20252.00 / JH
Sheriff Sandton North - K I Mphahlele ! A
2010 P.0. Box 1572 Randburg 2125 s, [%
. Tel: 011 326 3170 Fax: 086 613 0853 o
Your Reference: K SIMlF'SON! N VAN ONSELEN b bieiiplaroipetecdo 004" 3
. A 00 5 O ) | VAT No/BTW Nr. 4760264161
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In the High Court of South Africa w /0 0"
(Gauteng Local Division) byl
CaseNo. 4060216 004-54
In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and
PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE
RESPONDENT Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment
of PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE RESPONDENT a copy of the Court Order
was served by affixing it to the main entrance, as requested. After a diligent search and enquiry, no other
manner of service was possible at the given address.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Description Tarifi OTY Amount |Description Tarifl QTY Amount
Service 8450 1 84.50
Photo Copies / E-mail printed 6.50 3 19.50
Registration & Return 65.00 1 65.00

TO: Registrar Johannesburg _jiFern l'atggbifof:': 153'33—‘
,()/// VAT 25.35
~ SFFE / Total 194.35

/ Account No.: MDLA PIPER

Mr N A Mafodj< Urgent - Deputy Sherifi
TO: DLA PIPER SOUTH AFRICA INCORP ORA (PererIy appoin't:: in lem:?of Sectjuneﬁrijll-]l 13:' the Si:lriﬁ‘s Act No. 90/1986)
PRIVATE BAG X1; Signed at Sand{on on 04/05/23
BENMORE My Refepénce: 2022/00/20251.00 / JH
Sheriff Sandton North - K I Mphahlele \\)\
2010 P.0. Box 1572 Randburg 2125 d%, &
) Tel: 011 326 3170 Fax: 086 613 0853
Your Reference: K SIMPSON/ N VAN ONSELEN  inaioed TGs® RenTes aozasxues 004-F4 20
L ) VAT No/BTw Nr. 476me4160 F

-y



In the High Court of South Africa 71

(Gauteng Local Division) 004-55
Case No.  40602/16

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and
PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE
RESPONDENT _ Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment
of PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE RESPONDENT a copy of the Court Order
was served by affixing it to the main entrance, as requested. After a diligent search and enquiry, no other
manner of service was possible at the given address.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

Description Tarifi QTY Amount [Description Tarift QTY Amount
Service 84.50 1 84.50
Photo Copies / E-mail printed 6.50 3 19.50
Registration & Return 65.00 ] 65.00
TO: Registrar Johannesburg Zero ra*;g;ieo"?; 163.33
3 VAT 2535
Vs N /\.%’ 2 Total 194.35
ageniint Now: MDLA FIFER W N A Mafodi - Urgént - Deputy Sherifi
TO: DLA PIPER SOUTH AFRICA INCORPORA (Properly appointed in ﬁ? of Section 6(1) of the Sherifl’s Act No. 90/1986)
PRIVATE BAG X1° Signed at Sandton ot 04/05/23
BENMORE My Referencer” 2022/00/20251.00 /JH
Sheriff Sandton North - K [ Mphahlele NS
2010 P.0. Box 572 Randburg 2125 :
Your Reference: K SIMPSGN/ N VAN ONSELEN o iy g 004_;-:’:;”7 1
. [ESRE DR OGO A /) [VAT No./BTW Nr. 4760264160 Yl

Ty



In the High Court of South Africa 72

(Gauteng Local Division) 004-56
Case No.  40602/16

In the matter between:
SMM HOLDINGS (PRIVATE) LIMITEL

Applicant
and :
PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE
RESPONDENT Respondent

RETURN: SERVICE OF COURT ORDER

IT IS HEREBY CERTIFIED:

That on the 04 May 2023 at 09h40 at 62 CAMBRIDGE ROAD BRYANSTON being the place of employment
of PRECIOUS (SURNAME UNKNOWN) EMPLOYEE OF THE RESPONDENT a copy of the Court Order
was served by affixing it to the main entrance, as requested. After a diligent search and enquiry, no other
manner of service was possible at the given address.

SHERIFF CHARGES/EXPENSES:  (You may require that this account be taxed and vouched before payment)

| Description Tarifi QTY Amount |Description Tarifi OTY Amount|
Service 84.50 I 84.50
Photo Copies / E-mail printed 650 3 19.50
Registration & Return 6500 1 65.00
TO: Registrar Johannesburg ! | Zero ra‘gg&g}: 163‘33
,/{ p VAT 25.35
EF T T Total 194.35
/ Aot Noa MDLA FIPER \ 1\":;.] A':J:fodi Urgent - Deputy Sherifi
TO: DLA PIPER SOUTH AFRICA INCORPORA| (property nppoimzdécrms of Section 6(1) of the Sheriffs Act No. 90/1986)
PRIVATE BAG X1/ Signed at Sanyifon on 04/05/23
BENMORE My Referghce: 2022/00/20251.00 ! JH
Sheriff Sandton North - K I Mphahlele ,@M
2010 P.O. Box 1572 Randburg 2125
Your Reference: K SIMPSON/ N VAN ONSELEN Sk e o S 004-5@ 72’}?
IV A A OO G ) |VAT No/BTW Nr, 476026416¢ ,@; ,
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IN THE HIGH COURT OF SOUTH AFRICA or
(GAUTENG DIVISION, PRETORIA) 00%'_’5‘7
CaseNo.  40602/2016

In the matter between:
SMM HOLDIMGS ( PRIVATE ) LIMITED

Applicant
and
MUTUMWA DZIVA MAWERE
Respondent
RETURN: SERVICE OF COURT ORDER
IT IS HEREBY CERTIFIED:

That on the 23 March 2823 2t 13049 2t THE SOUTH AFRICAN REVENUE SERVICE, 282 BRONKHORST
STREET, NIEUW MUCKLENEUK, PRETORIA being the principel plice of business of THESOUTH AFRIC AN
REVENUE SERVICE 2 copy of the Court Order was served by affming it to the principz1door 2t principalplee of
business, es the prem ises wes found locked. After ¢ dilimen sserch end enquiry, no other mannes of service wes
possibk ot the given address. Ruk 4(1)z)(v).

Remark S ARS has chosan not o eveilen employee to secetve document it ceses were S ARS is not sivhted directly.

SHERIFF CHARGES/EXPENSES: (You may require that this account be taxed and vouched before payment)

Description Tariff OTY Amount |Description Tariff QTY Amount

Service 84.50 1 84.50
Registration & Return 65.00 1 65.00
Travelling 6.00 20 120.00
Urgent Service 1 000.00 1 1000.00

TO: THE REGISTRAR OF THE HIGH COURT, PRETORIA Zero rated itoms 009

Sub-total 1269.50

VAT 190.43

\ Total 1459.93

( Account No.:  KONTAN2023 Mr Taarig Gasant - Deputy Sheriff

TO: KONTANT 2023 {Properly appointed in terms of Scction 6(1) of the Sheriff's Act No. 9071986)
Signed at Pretoria on 24/03/23
My Reference: 2023/00/03875.00 / TSE AN

Sheriff Pretoria South East - MIN Gasant ).
P.0. Box 27611 Sunnyside 0132 Dx 40 Hatfield =
. TEL: +27(12) 342 0706 FAX: +27(12) 342 7138 W .,
Your Reference: K SIMPSON/N VAN ONSELEN BB - kot N, SSRGS BiC sinaionts QOGP as

W0 O A ORI OO VAT No/BTW Nr.: 4310201837
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( IN THE HIGH COURT OF SOUTH AFRICA

L GAUTENG LOCAL Dt VISION, JOHANNESBURG )
&aseNo—SaakNa ]40502/15
In the matter between: !
SMM HOLDINGS ( PRIVATE) LIMITED Applicant
and:
MUTUMWA DZIVA MAWERE Respondent
and:
MASTER OF THE HIGH COURT THIRD PARTY

Return in accordance with the provisions of the Supreme Court Act 59 of 1859, &s amended

&N
7o \‘

On this 20th day of MARCH 2022 at 10:30 I served this._ae}l‘w_misl upen: Leonard Pule the Master of
the South Gauteng High Court by e-mailing LPule@szstlJ'.'c\e 1gov; z& dstensib, ¥ @“Tesponsible
employee and not less than 16 years of age, of and iz\r-‘ -oz:[..*‘:f-ol of and a.’x:_/'}t:.i;g blace of business
Of MUTUMWA DZIVA MAWERE, Respondent, at 66 T2 ‘.sm‘zn.,’.’smvﬁ;i’, Jormmss_srugg I;y‘.\h‘ nding
abovementioned a copy therecf after exhi;siii;"ingj_,q.\qqu{ of the origa;._né'i faz‘rd \gxplaining the
hature and exigency of the said process. | (Rulé 4 (1) (a) (vii)). " ,tr/f; % '-\ Ao

\\ : .’,-" "‘4 \., . ‘.'I/"
Note: The Master of the High Court cqnfirn;ed via e-mail l_:hat\ﬂ:héjnﬂill be willing to accept

service via e-mail due to tne“grg/egjé)ﬁ:'gf the matter., Téefﬁ,&étﬁf‘».confimad receipt of my

RETURN OF SERVICE - ORDER

AN

i

e-mail service, see proof dttached -/~ S WY
p e (J(f"\ .‘ \ \- .4'/ i 5 { " % y
ALY 2 A .
Cn 22.03.2023 at 03(:_22,*%,1;3.:’&‘._ copy of the Order vas aé:.;ged on Mr Aphane the Assistant Master
at the Master's Offigce.” /7 '\-._ » W '--;.’ A
\ l- k3 7’ $ { ", -,,‘,
L ok ’
The original return ﬁgg‘ether with the ,ori‘gizza-l abovementioned process, will be collected by
£ g :
Applicant/Plaintiff/Attorney Firm, /(> 25,7
f"‘::m"x' gl
.I e L K W
i :
ek [ J'?:;’
‘ Y L
L T ]
L T
AV
\
]" ShedffFees | Dage |'—']'n:r Inwoice Number
i Balugelde ' Damum 22.03.2023 | Belstingfaktour Nr. I T 321765
' o S "
Description. . ................. Oty Vat  Amount | ¥ M richards
| i :
A P, s mmeer e puty-Sherite
' Service 2 21.15 141.00 ] hSh"“flf‘Bélf“ " i'z
| R " ! ohannesburg Centr i
| Registration i 1.65 11.00 Tel 011 482 2650 E
Return 3 5.02  33.50 011 492 2655
{ | Copies 1 0,75 5.00 011 492 2860 g
| ) Fax 011492 0059
f { #onaty = W POBox42864 |
! Urgency fee 1 35.25 235,00 Johannesburg i
Travelling 1 6.30 42.00 2000
! ; & MT Mangaba
| Copies 1z 2,00 60.00 ihiblsano@eh e gosa g
VAT / BTW 82.50 melany@sherifjo.coze (2
Bt FNB Centurion !E
&rCods: 261550 f
| Nema: Sheriff Johannesburg rh
| Central Business
VAT Reg No. | T You may require this account to be texad and i Total —Y I
! [ veuched before t. U kan verals dal rerd f et 624 198 108 42 ‘
BTW Reg Nr. | 4020158158 | ruken?ngaﬂaks%:{'::ngestaafw:rpdrzwr beta : J Total 632.50 |
.......... — f - . _'\-\.\ \
| AccountNo. # Rekening N, (20075  VatReg ;
J DLA pT PER SOUTH AFRICA (RF) IN Your Reference ¢ U Verwysjng f K SIMPSON / N VAN ON ‘4"\7
| WILL COLLECT My Reference * My Vervysing e
' Ret: 115993 6/Melany/4 ] l]ll”ﬂlHllIllli! Hllil |
| i (o] s |
[ " 004"‘5' 7 4W
_ Registrar: GAUTENG LOCAL DIVISION,

W o
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) 004-59
Nicole Sentoo
From: Pule Leonard <LPule@justice.gov.za>
Sent: Monday, March 20, 2023 10:14 AM
To: Melany Richards; Masina Nthabiseng
Subject: RE: SERVICE OF AN URGENT COURT ORDER
Follow Up Flag: Follow up
Flag Status: Flagged
Dear Ms Richards

Yes please do,
Regards

Leonard Pule

Master of the South Gauteng High Court,
Johannesburg

Tel: (011) 429 8005

From: Melany Richards <melany@sheriffjc.co.za>

Sent: Monday, 20 March 2023 08:07

To: Pule Leonard <LPule@justice.gov.za>; Masina Nthabiseng <NMasina@justice.gov.za>
Subject: SERVICE OF AN URGENT COURT ORDER

Importance: High

SASS Celebrates Human Rights Day:
21 MARCH Embrace Diversity, Protect Equality,

- HUMAN RIGHT’S DAY S AR | Elivitwter et

Good morning

Hope you are well and keeping safe!

My office will not be opening today due to the unprotected strike.

| herewith wish to request if your office will be willing to accept service of a Court Order via e-mail?
| can arrange for the hard copy to be delivered to your office an Wednesday, 22 March 2023.

| await your urgent response!

Your assistance would be greatly appreciated!

Thanking you in advance!

Regards

Vo \;\A.
B0
004 76){3"

e



Melany Richards
PA to the Sheriff, Inmovable & Bank Attachments
Sheriff Johannesburg Central

76
004-60

South African Sheriff Society

T:(011) 492 2660 | F: (011) 492 0059
E: melany@sheriffic.co.za

21 Hubert St, Westgate Johannesburg
www.sheriffic.co.za

VAT no: 4810262172 | PO Box 42864, Fordsburg, 2033

Disclaimer

S£SS )

St Addusery e

WWW.Sas500.60.28

Privileged/Confidential information may be contained in this message. If you are not the addressee indicated in
this message (or responsible for delivery of the message to such person) you may not copy or deliver this
message to anyone. In such case, you should destroy this message and kindly notify the sender by reply E-Mail.
Please advise immediately if you or your employer do not consent to e-mail messages of this kind. Opinions,
conclusions and other information in this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it. All views
expressed herein are the views of the author and do not reflect the views of the Department of Justice unless

specifically stated otherwise,

004-/n @

76)
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Nicole Sentoo 004-61
From: Melany Richards <melany@sheriffjc.co.za>

Sent: Thursday, May 4, 2023 1:30 PM

To: Nicole Sentoo

Subject: FW: SMM HOLDINGS (PRIVATE) LIMITED / MUTUMWA DZIVA MAWERE
**EXTERNAL**

IT TAKES A COMMUNITY TO PROTECT A COMMUNITY

SASS PROUDLY REPRESENTS THE LARGEST BODY
OF SHERIFFS IN SOUTH AFRICA.

- BECOME A SASS MEMBER

Regards

Melany Richards
PA to the Sheriff, Inmovable & Bank Attachments
Sheriff Johannesburg Central South African Sheriff Society

T: (011) 492 2660 | F: (011) 492 0059
E: melany@sherifijc.co.za

21 Hubert St, Westgate Johannesburg ) S
www.sheriffic.co.za
VAT no: 4810262172 | PO Box 42864, Fordsburg, 2033 SA SS)
Boay Rt Gt oty
T —— —
WWV/,SASS0C.C0.28

From: Melany Richards

Sent: Monday, 20 March 2023 11:12

To: Pule Leonard <LPule@justice.gov.za>

Subject: RE: SMM HOLDINGS (PRIVATE) LIMITED / MUTUMWA DZIVA MAWERE

Thank you!
Enjoy your day and stay safe!

Regards

Sent: Monday, 20 March 2023 10:33
To: Melany Richards <melanysheriffic.co.za>: Masina Nthabiseng <NMasina( |ustice.cov.za>
Subject: RE: SMM HOLDINGS (PRIVATE) LIMITED / MUTUMWA DZIVA MAWERE

Dear Ms Richards

Service of the Court Order acknowledged and received.

Regards g TARN
Leonard Pule ﬂv,
Master of the South Gauteng High Court, '

004-¢1

¢
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Johannesburg
Tel: (011) 429 8005 004-62

From: Melany Richards <melany@sheriffic.co.za>

Sent: Monday, 20 March 2023 10:30
To: Pule Leonard <LPule@ justice.gzov.za>; Masina Nthabiseng <NMasina (@ justice.zov.za>

Subject: SMM HOLDINGS (PRIVATE) LIMITED / MUTUMWA DZIVA MAWERE
Importance: High

Good morning
Hope you are well and keeping safe!

Attached hereto please find a Court Order for your urgent attention.
Thanking you in advance!

Regards

Melany Richards
PA to the Sheriff, Immovable & Bank Attachments

Sheriff Johannesburg Central South African Sheriff Society

T: (011) 492 2660 | F: (011) 492 0059

E: melany@sheriffic.co.za

21 Hubert St, Weslgate Johannesburg
www.sheriffic.co.za

VAT no: 4810262172 | PO Box 42864, Fordsburg, 2033

Disclaimer

Privileged/Confidential information may be contained in this message. If you are not the addressee indicated in
this message (or responsible for delivery of the message to such person) you may not copy or deliver this
message to anyone, In such case, you should destroy this message and kindly notify the sender by reply E-Mail.
Please advise immediately if you or your employer do not consent to e-mail messages of this kind. Opinions,
conclusions and other information In this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it. All views
expressed herein are the views of the author and do not reflect the views of the Department of Justice unless

specifically stated otherwise.
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IN THE HIGH GOURT OF SOUTH AFRICA { ! "
Pl If L=
EAUTENG DIVISION JOHANNESBURG e '
CASE NUMBER: 4060216
O fhig the 8" doy of May 2023
Befora the Honouraole Jushize Mr Stoydam
in the matter between
S0AM HOLDINGS (PRIVATELLIMITED Applicant
anil ¢ :
Respondent

MUTUIMWA DZIVA MAWERE
(DATE OF BIRTH: 11 JANUARY 1860)
(DENTITY NO: 600311 1602 G083}
IMARITAL STATUS: SINGLE)

D%T QRDER

Having consideive (he court papers flad of weeord and having heard counsel for

the Applicant, an arder = made in the following terms

1 The eslate of the Responcont is placed under inal sepquestration.

BY ORDER OF THE COQURT

024-1
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Nicole Sentoo

From: Nicole Sentoo

Sent: Thursday, May 11, 2023 3:40 PM

To: mdmawere1@gmail.com

Cc: Kirsty Simpson

Subject: Electronic Service: SMM Holdings // Mawere (Case Number: 40602/16) [DLAP-
UKMATTERS.FID6166878]

Attachments: COURT ORDER DATED 8 MAY 2023 SMM HOLDING (PRIVATE) LTD VS M.D

MAWERE CN 40602-2016.pdf

Importance: High

Tracking: Recipient Read
mdmawere1@gmail.com
Kirsty Simpson Read: 5/11/2023 3:41 PM

447586_1 MD Mawere _ Others Emails

Dear Mr Mawere,
Kindly find attached a copy of the final sequestration court order.
Kindly treat this as service of same.

Kind regards,

Nicole Sentoo
Candidate Attorney

T: +27113020841
nicole.sentoo@dlapiper.com

DLA Piper South Africa (RF) Incorporated
www.dlapiper.com
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Nicole Sentoo

From: Nicole Sentoo

Sent: Thursday, August 31, 2023 437 PM

To: mdmawere1@gmail.com

Ce Kirsty Simpson; Alpha Zungu

Subject: MUTUMWA DZIVA MAWERE AND ANOTHER V SMM HOLDINGS (PRIVATE)
LIMITED: RESCISSION APPLICATION [DLAP-U KMATTERS.FID6692777]

Attachments: Letter to Mawere to file HOA dated 29-08-23(128318743.1)(1283561 15.1).pdf

Importance: High

Tracking: Recipient Delivery Read
mdmawere1@gmail.com
Kirsty Simpson Delivered: 8/31/2023 4:38 PM Read: 8/31/2023 5:01 PM
Alpha Zungu Delivered: 8/31/2023 4:38 PM

447586_1 MD Mawere _ Others
Application to Stay

Good day,

Kindly find attached correspondence for your attention.

Kind regards,

Nicole Sentoo
Candidate Attorney

T 427761041714
Fo 27113020801
nicole sentoo@dlapiper.con

DLA Piper South Africa (RF) Incorporated
www.dlapiper.com




DLA Piper South Africa (RF)

| Incorporated
{ oLa prPER s smge200 82
= Sandton ‘21 96
South Africa
T- 427113020800
dlapiper.com
Attn: Mr Mawere Your reference
Mutumwa Dziva Mawere
18t Floor Our reference
AHS Building KS/KS/447586/1K Simpson
325 Rivonia Boulevard UKM/128356115.1
Sandton
Per Email: mdmawerel@gmail.com 31 August 2023
Dear Sir,

MUTUMWA DZIVA MAWERE AND ANOTHER vV SMM HOLDINGS (PRIVATE)
LIMITED: RESCISSION APPLICATION

1 We refer to the above matter.

2 The time period for filing your replying affidavit in the rescission application has
expired. Pleadings have closed.

3 We hereby call upon you to file the index, your heads of argument and practice
note by no later than close of business on 7 September 2023.

E All our client’s rights remain strictly reserved.

Yours sincerely

PP

Kirsty Simpson
Partner

T: +27113020802
kirsty.simpson@d!apiper.com

DLA Piper South Africa (RF)
Incorporated

DLA Piper South Africa (RF) Incorporated is @ personal liability company registered in Sou
Directors PG Bradshaw, NA Goldberg, L Dyer, JP Gouws, N Grootes, P Jani, M8 Jefferson, W Makadam, TL Mongae, JS Pennington, WJ
Rysbergen, J Simpson, KL Simpson, M Sturgeon, N van Dyk) which is part of DLA Piper, a global law firm operating through various separate and
distinc! legal entities. Its registered office and principal place of business is at &1 Katherine Streel, Sandlon 2186, Johannesburg, South Africa.

A list of offices and regulatory information can be found at dlapiper.com.

Switchboard
+27113020800

82
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DLA PIPER 31 August 2023
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REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG

In the matter belween!

MUTHUMWA DZIVA MAWERE

and

S M M HOLDINGS (PRIVATE) LTD

In re;

§ M M HOLDINGS (PRIVATE) LTD

and

MUTHUMWA DZIVA MAWERE
PARMANATHAN MARIEMUTHU

CASE NO: 20235/2006

Applicant

Respondant

Plaintiff

First Defendant

Second Defendant

" AlQ"
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JUDGMENT

MAKUME, J:

(1)  The applicant In this matler seeks the following orders agalnst the

respondent:

1.1 That the Judgmenl! granled agalnst the applicant by His Lordship
Willis J as he then was on the 11" October 2012 be rescinded

and set aside.

1.2 Direcling thal a Wrial be held for the consideration of new

evidence,

1.3 Alternalively that he trlal belween the parties be commenced de

novo,

1.4 Granflng lhe request for a submission and hearing of new

evidence al a lrial befween the parfies.

1,5 Staying any execulion of a warrant of execullon ageinst the

applicant's property pending the finallsatlon of this applicallon.
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1.6 To ihe exlenl necessary condoning the late filing of the

rescisslon application.

1,7  Thal any parly who apposes the granting of {he rellef sought be

orderad to pay lhe cosls,

1.8 That such furlher and/or alternative relief as the courl may deem

appropriate be granted.

[2)  The application was argued over lhree days. The notice of motion,
answerlng and replying affidavils besldes annexures siretches over 300
pages. The applicant generated a mass of paper In this application In an
efforl o show that he has a case worlhy of reconslderation. | have ne
hesitalion fo say right at (he beglnning that the applicant's case was

misconcelved righl from the oulsel and was doomed for failure,

[3] A reading of ihe papers Indicates thal this maller has gone a full circle.
It commenced in this Court with a {ull hearlng in the presence of the applicant
during Oclober 2012 before Willls J as he then was, It proceeded o the
Supreme Court of Appeal whereln that court refused application for leave to
appeal. Then it next stopped af the Constilullonal Court where once more

leave {o appeal directly lo that court was refused. Il [s now back where [t

slarted,
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{4)  Besides the routs covered In this malter there was g number of
interlocutory applications leading up to the date of hearing In October 2012,
The;e interlocutory applications brought al the instance of the applicant all
cumulallvely soughl lo exonerate the applicant from llabliity. Some of the
applications were in the Zimbabwean High Courl and othars In South Afrlea. |
mention hereunder such applicalions as they appear from the document titled

“Chronology of relevant evenls In regard (o lhe rescission application”,

[5]  Itls common knowledge thal durlng Seplember 2004 the respondent's
company was placed under reconstruction In terms of Zimbabwe Government
Gazefte General Nollse 460A of 2004. This resulled In an adminlstrator

belng appolnted by the Zimbabwean Government to oversee the companles

aclivities in Zimbabwe.

[6]  The reconstruclion order was confimed by the High Court of
Zimbabwe on the 15" December 2004, On the 1% February 2011 the
applicanl failed In his application to the Supreme Court of ZImbabwe where he
attacked the conslitutionalily of the reconstruction order, In February 2008 he

launched a similar attack In Soulh Africa. Judge Gampbell dlsmissed lhat

applicafion.

[7]  The aclion insfituted agalnst the applicant and a cerlaln Marlmuthu Js In
terms of seclion 424 of the Companles Act No 61 of 1973, The Honoutable

Willis J found In favour of the respendent and ordered |he applicant and lhe
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said Marimuthu to pay to the respondeni an emount of R18 million, It Is thal

Judgment granted on 12 October 2012 which he seeks that It be rescinded.

(8]

The record establishes that prlor to the final date of hearing the aclion

had heen postponed on at least four occaslons all at the Instance of the

applicant. On the day of (he hearing liself there was no less than three

applications all by the applicant direcled at an aitempt that the trial should not

proceed. This Included an application (hal Willls J recuse himself.

[9]

His Lordship Willls In his jJudgment al paragraph [15] says the following

in relatlon to the strategles adopled by the applicant then:

(10]

“Mr Kyle then procesded (o apply for my recusal, He claimed that the
Issues In the special plea had been predstermined and that (here was
a cloar bias in favour of he plalntiff. After argument the applicallan for
racusal was dismissed with costs. Al thal stage | had not even read
any of the documents in the nine lever erch files bafore me, I had nol
even heard an opening address. | had no idea of the history of the
maller and had merely read the pracilce notes and annexures which
had been filad, There appearad to me fo be no legltimate grounds for
my recusal. At that stage | had no sense of (he baske! full of mambas
wilh which | would be presented during this case. The epplicatlon for
my recusal was the mere beginning of a siralegy of Intimidalion of the

bench,"

It |s againsi thls background thal | now furn to the merlls of the

applicallon ltself,

o e P s
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CONDONATION
[11] Itis a fact thal this application was launched an the 13" Augus( 2013 a

perlod of fen months elnce the judgment was granted, That Judgment was
nelther by default nor was [l in error. The appllcation can accordingly not be
In terms of Rule 42. It can only be dealt with under the common law, Such
application should be broughl fimeously and proceed expedltiously, See the
matter of Firestone SA (Ply) Lid v Gentiouro AG 1977 (4) SA 298 (A) at 3086,
Firs! National Banl of Soulh Africa Lid v Van Rensburg NO 1884 (1) SA 677

al 681,

[12] Howaver, | will accept that the appllcant did nol Just sit and do nothing,
He spent the time with altempts (o appeal the Judgment which declslon was a
right one and only when Ihls was unsuccessful he returned to base. Il s

because of ihat only that | have declded to grant condonation,

AD PRAYERS 1.1, 1.2, 1.3 AND 1.5

(13] In his notice of mollon the epplicant seeks resclsslon of Judgment to

enable him to lead new evidence at a 1rlal that will ensue should | set aside

the judgment as applied for,

[14] In temms of the common law and in principle it has been a long-standing

practice of our courts thal two essential elements must exist to enable a court

{o set aside lts own judgment namely:
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14.1

14.2

7

that the parly sesking relief must present e reasonable

explanatlon;

that on the merlls that parly has a bona fide defence- which

prima facls carrles some prospect or probabillly of success.

[156) In the matler of Chetly v Law Soclety, Transves! 1986 (2) SA 756 (A) al

7644 the learned Miller JA sald fhe following:

“The appellant’s clalm for resclssion of the Judgment confirming the rule
nisi cannof ba brought under Rule 31(2)(b) ar Rule 42(1) but musl be
conslidered In terms of the common law which empowers the court lo
rescind a Judgmen! oblained on default of appearance provided
sufficiant catse lherefor has been shown."

[16] The maln reason (he applicant says constilutes sufficienl cause

appears on paragraph 6 of his founding effidavit which reads as follows:;

“6-

This application for rescisslon of & Judgment is brought In terms
of the common law on fhe followlng grounds:

6.1

6.2

6.3

The applicant has since oblained material evidence which
was nol available before the lrlal courl, which evidence
would have shed light on the maller and consequen!
declslon therafo by the honourable court,

There is also a good and jusi cause as well as fo why
such malerial evidence was nol avallable before the court
a quo nor was il avallable to the applicant at the fime In
order fo allow lhe applicant to fully and appropriale
vindlcale [is defence In (he actlon agalnst It In the frlal
coun,

Further o the abovementionsed grounds there is a causal
link belwssn the clremstences (hal gave rise lo the
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original judgment and the malerial evidence now soughl
1o be Infroclucad fo the courl and the consequent rellef
sought In this spplicafion.”

[17] Of slgnificance Is paragraph 6.2 of the applicanl’s founding affidavil.
The applicant having sald that he |s expecled to set oul In detall when such
new material or evidence came to his knowledge, in what manner and the

reason why he could not have access to It earlier than now.

[18] The applicant says his concerled effors and altemple fo secure the
records of péyments between SAS and PETTER was unsuccessful prior to
the conclusion of the trlal, What the applicant does not tell us Is why he did
not issus a subpoena or proceed In terms of Rule 35 to compel dlscovery and

the production of thal Information which seems crucial for hls defencs.

(19] Al paragraph 23 he says thal he evenlually was provided with record of
\ransacllons by (he llquidalor on the 25" May 2013. Once more he does not
tell the court whal methed he used o gst the record which he had been frying
fo get since 2011, In the absence of any explanation | have to accep! that the

liquidators readlly made the Informafion available {o him without any difflcully.

[20) The nex! question that arlses out of the applicant's Information that he
received the record the new evldence on the 23" May 2013 Is why he did not

bring this to the altenlion of the Supreme Court of Appeal and/or the

Constilutional Courl,
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[21] The Supreme Court of Appeal dismissed his application for leave to

appeal on the 18" May 2013. He has glven no reason why he did nol bring

this to the aftentlon of the court (SCA) before Judgment was passed,

[22] In a recent declslon by the Supreme Courl of Appeal ihe matler of

AllPay Consolidated Investments v CEQ SASSA 2013 (4) SA 557 Nugent JA

wrlting for the majorlly states the followlng at page 653 paragraph [7):

“[7] It Is the pracilce of this court that pariles may nol flle new
meterial altsr the hearing of en appeal withouf the Ieave of the cour.
Thare must be finallly In litigation and finallly comes for the lillgants
once (he appeal has been heard. Thal was conveyed lo lhe allorneys
of all the parilas and fhey were direcied lo refrain from doing so. The
response from AllPay's attorneys was fo ask our leave to flle the
application formally, Afler reading the appllcalion we refused the
raquest because even on lts face, withoul hearing (he other partles,
there Is no possibilily that the applicafion could stcceed."

[23)  Further In the sama judgment the learned judge continued as follaws al

page 560 paragraphs [13) and [14]:

“(13] Il has been sald many limes that new evidence will be admitled
on appeal only where the ciroumstances are exceptional, There would
need af leasl lo be an acceplable explanalion for why the evidence
was not placed before the court below ...

(14) ...l is also trlle that the evidence would need (o be 'welghty and
material. (See Dormell Propertles 282 GG v Renasa /nsuranoe. Co Lid
and Ofhers NNO 2011 (1) SA 70 (SCA), In S v N 1988 (3) SA 450 (A)
al 458/-459A Corbell JA poinled ouf thaf In the vast maforily of ceses
new evidance has nof bsen allowed, and where It has been allowed
the evidence has related lo a single criflcal Issue. In this cass, If (he
evidence were lo be admilled, the perlias might Just as wall start the
case over agaln. What is now soughl lo be Infroduced Is & new case
enllroly al odds with the case that was presented, What Is more, far
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from belng waighty, the evidence carries no weight at all, and would
nol be admlssible.”

[24] ‘The principle expounded In the cases referrsd to above establish that

new evidence is allowed not only before an appeal Is heard but (hereafter but

before Judgment as long as thal evidence Js exceptional and there Is an

acceplable reason given why such evidence was nol made avallable at the

courl a quo.

[25] The litigation involving all the companles whereln {he appllcant has a
direct or Indlrect Interest was placed before me and were dealt wilh by other
judges. Amongst thom Is the application Eroughl by ihe respondent for the
liquidation of Southern Asbeslos Sales (Ply) Ltd ("SAS®), This applicalion was
heard in this Division during the year 2005. The cause of the llquidation was
the failure by SAS to pay to the respondent the amount of US §$18 464 695,27
the same amount which s the basls of the cause of amctlon agalnsi the
applicant. In the liquidatlon application which was opposed by Mr Mawere the
applicant SAS ralsed all such dsfences including {he constliullonality of the

order placing SMM under reconstruclion by the Zimbabwean Government,

[27) The Iaarﬁad Epsteln AJ referred to ihe two companies SAS and
PETTER as the Mawera companles. The applicant clearly .conlrcls both
companies directly and Indireclly, In dlsmissing the defence thal SAS was not
indebted 1o (he respondent in the liquidation applicallon the Judge sald the

following &t paragraph [31] of the matier SMM Holding (Pv) (Ply) Lid v
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Soulhern Asbestos Sales (PlY) Ltd 2005 (4) All SA 584 (W) el page 694

paragraph [31]:

“There s, howaver, felling evidence against SAS In regard fo fhe

Indebtedness. | have already reforrad lo the Judgment obtalned by
PETTER pursuan to ihe alleged cesslon, The facls are that on 6 May
2004 PETTER obfained &n Order against SAS for payment of the
amount R74 872 468,49, The causa of acllon rellsd on by PETTER
was based upon an allegatlon that SMM had ceded this part of lls claim
against SAS lo PETTER. The Order was rescinded on 28 November
2004. PETTER has, | was informed, nol pursuad ils case agalnst SAS.
There Is however no explenatlon by SAS as to why If was prepared fo
conseni to a Judgment in favour of PETTER In the amount of
R74 872 468,49 which clalm arose by virue of an alleged cession fo
PETTER of part of SAS's Indebladness {o SMM In Ihe cument matter.
One would have expecled SAS which disputes the Indebiedness relled
upon by an applicant in winding-up proceedings to be candid and
forthcaming, which hes nof been the case In thls matler. I bears
mentlon, of course, fhat both PETTER and SAS ere whal can be

i

referred (o as ‘Mawere Companles’,

(28] The reasoning referred lo by Epsteln AJ was further strangthened by

the finding of Willls J when he went on fo find that the applicant Mr Mawere

did not plead that SAS had pald the R18 million {o PETTER befora Van

Oosten J Issuad the order of 8 May 2004 Willis J went on to find that:

wTaken In conlext (he first defendant’s plea conlalns a clear admissfon
that the payment of some R18 milllon by SAS (o PETTER was effectad
consequent upon Judgment obfained per Van Qosten J on 8 May

2004."

[29) The applicanl never had a valid nor bona fide defence 1o the clalim by

the respondent, It has falled dismally to creale a new defence and has In the

procass abused the legal system. This matter should have ended when the
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Supreme Courl of Appeal pronounced on his prospects of succass on appeal.
In saylng so my concluslon resls upon not only my experlence bul also on the

experlence of other Judges who deall with this matler before me.

(30) The argumenls advanced In support of the applicanl’s conlentlons are
sa far-felched and legally untenable that they requlre no further conslderation.
‘The appllcant generated a mass of paper which serves little or no purpose
save to envelope the real lssues in lhe fog which hides or distorls
reality. ‘The application to rescind as well as the application lo stay the writ of

executlon Including all the prayers In the Notlce of Motlon must accordingly

fall.

[31] In the application the applicant raised several lssues which had been
declded upon in previous judgmenls for example the authorlly of Mr
Gwaradzlmba as well as the power of the Administralor under the
Reconstrucllon Act of Zimbabwe, These matters had been venfllated In
previous applications Involving the same partles and finality reached yet the

applicant saw i it fo ralse them afresh

[32] The application lisslf served before two Judges on which inslances all
sorts of new maferial was sought 1o be introduced for Instance after my
Brother Francis J had posiponed he matter during Oclober 2013 it served

before Vilakazl AJ on the 15™ November 2013, It was on that day that the
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applicant soughl {o Introduce a supplemeniary affidavit whlch efforl
was correolly opposed by the respondeni, Thls was yel another act of adding

more meaningless paper work, I Is this conduct that | have come fo the

conclusion thal it should be vislted by a punilive costs order as applled for by

the respondent,
[33) Iaccordingly make the following order:

5 The application for rasclsslon of the Judgment by Willis J daled

the 12" Qotober 2012 Is dismissed.

2; Tha appllcallon to slay executlon of the writ of executlon

Including all the other prayers in the Nollce of mollon are

dismissed.

3. The applicant Is ordered to pay taxed costs of the application on

anh allorney and cllent scals.

It ls furher ordered that the cosls of the proceedings before
Vilakazi AJ be paid joinfly and severally by the appllcant Mr
Muthumwaziwa Mawere, his aftorney Masewawalla Aflorneys

and his counsel Adv N S Petla de bonls propris the one paying

the olher to be absolved,
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